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REPORT OF THE ATTORNEY 
GENERAL 


State of Nebraska, Legal Department. 
Lincoln, Nebraska, January 6, 1921. 


To the Honorable Samuel R. McKelvie, 
Governor of the State of Nebraska, 
Lincoln. 


Sir: 


Pursuant to law I am herewith submitting a report of 
my acts and doings as Attorney General covering the 
period from January 9, 1919, to January 6, 1921. The 
various doings of this department are sketched in the fol- 
lowing report according to the general field of work 
covered: 


Department of Justice Act 


For several years last past the affairs of the State’s legal 
department (The Attorney General’s Office) were in a more 
or less choatic condition, seemed to lack a plan of organi- 
zation, and to be incapable of functioning in an efficient 
manner. Under the statutes as they then existed, state 
officers and state departments were permitted to hire spe- 
cial counsel for their own benefit whenever they saw fit, 
and at the same time the state was spending a large amount 
of money for the upkeep of an Attorney General’s office 
with four assistants. The result of this was that when- 
ever friction occurred between any of the other depart- 
ments and the Attorney General’s office, the other depart- 
ments hired special counsel often without the slightest need 
for them, and frequently in obvious violation of sound 
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principles of law, thus resulting in thousands of dollars 
of claims for legal services being put before the legisla- 
ture each year by lawyers, who had been employed by the 
various departments. At the same time this practice com- 
pletely made impossible any system in the handling of the 
State’s legal business. No one was responsible for the 
conduct of the State’s legal affairs, and frequently cases 
were lost because the special counsel neglected their duties, 
or because of conflict between such special counsel and 
the Attorney General’s office. To eliminate these thou- 
sands of dollars of useless expenditures, and to put some 
plan into operation, which would centralize the State’s 
legal business, and make someone responsible for its en- 
tire conduct, I drew a Department of Justice Act. This 
law, Chapter 205 of the Laws of 1919, provides for the 
formation of a complete state legal department of which 
the Attorney General shall be the head and in control, and 
for which he shall be responsible. This department handles 
all the legal business of every kind and nature, in which 
the State is interested or isa party. The different depart- 
ments of the State Government are forbidden to hire spec- 
ial counsel, except upon the written permission of the At- 
torney General or the Governor. The Attorney General’s 
office is given the same power in each county that the 
County Attorney has, a thing which has long been needed, 
so that when local officials do not perform their duties, 
there is someone who can perform them. 


Under the working of the foregoing Act, it has so far 
been found unnecessary for any of the departments to hire 
special counsel. We are working in the utmost harmony 
with all of them. We have created a department, which 
consists of nine lawyers, all of whose offices are grouped, 
and who are therefore in close touch with each other’s 
activities. This has resulted in a great saving of money 
and an extremely efficient system of trying cases. 


Appropriations 


The present administration received the following ap- 
propriations: 


BlaTIeS (05.0 5:. vekm o\- eee $ 35,000.00 
Iieidentals® 2028. a 2,500.00. 
General Prosecutions ........ 50,000.00 
Costs and Judgment Fund.... 18,000.00 

Dotalis tans ss/Aee eae ee $105,500.00 

We have an unexpended balance in the above funds: 

Balavies . 1.5; sete 3 os 3 oo $ 1,066.62 
Incidentals’*.\ (Soya... . 202.97 
General Prosecutions ........ 25,020.63 
Costs and Judgment Fund.... 5,450.98 

Total 7 sateen. = ss $ 31,741.20 


The above statements show a marked saving despite the 
fact that the office has been more than doubled, and de- 
spite the fact that no money has been paid by other de- 
partments for special counsel. There will be no deficiency 
claims this term. 


Supreme Court Work 


Under the law it is the duty of the Attorney General 
to prosecute and defend all cases in which the State is a 
party in the Supreme Court. A large number are criminal 
cases, all appealed after conviction in the lower courts. 
These cases are tried by us partially on the record of the 
lower court and some of the cases reach us with a fatal 
error already in the record. Despite this we point to the 
following results: 


Number of cases won .............. 64 
Number of cases reversed .......... 20 
Number of cases pending .......... 18 
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We might mention that each of the above cases required 
the writing and printing of a brief in support of our posi- 
tion. 


Advisory Work 


It is our duty to act as advisory counsel to every single 
branch and department of the State Government. The 
work involved in handling these matters is amazing to one 
unacquainted with it. We are also charged with advising 
County Attorneys in regard to criminal matters and mat- 
ters affecting public revenue. In pursuance of these duties 
we have given thus far during the biennium 3,500 formal 
opinions to these departments and officers, besides literal- 
ly hundreds of letters of an advisory nature. 


Public Utilities 


Most of the public utilities in Nebraska during the pres- 
ent administration have been under the control of the 
United States Government, and therefore have not been 
subject to the regulation of or control by the State. We 
did, however, conduct one proceeding—an injunction 
against the putting into effect of an order known as the 
Burleson system of Telephone Rates—which injunction we 
kept in foree for several months, making what has been 
estimated by telephone men a saving of approximately 
$200,000.00 to the people of the State. 


Professional Standards 


We have taken a most decided stand in favor of the en- 
forcement of the highest possible professional standards 
in the State. We are now conducting disbarment proceed- 
ings against lawyers guilty of illegal practices. We have 
debarred from practice medical and dental practitioners, 
who did not have legal qualifications and credentials and 
have done everything in our power to enforce the highest 
standards of professional ethics. 
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In our capacity as advisor to all of the State Depart- 
ments, we have kept one man employed with the Bureau 
of Securities, to supervise the sale of stock and bonds and 
other securities in the State. We have helped weed out 
under the ‘‘Blue Sky’’ law literally millions of bad securi- 
ties, which might otherwise have been sold to Nebraska 
citizens. We have prosecuted agents for selling these 
securities without the proper authority, and we are now 
starting a campaign of investigation into the conduct of 
the corporate affairs of several other companies, who were 
licensed to sell their stock by the preceding administra- 
tions, but who have violated the terms of their licenses 
and wrecked their companies. 


Irrigation Litigation 


The various questions arising out of the rights of Ne- 
braska citizens to use the water of the Platte and Republi- 
can Rivers for irrigation purposes are matters which 
necessitate the most serious attention of this department. 
The right of the various states to control the water supply 
of interstate streams is a question which is so far undeter- 
mined by the Supreme Court of the United States. Ne- 
braska has a case pending entitled the Western Irrigation 
District vs. Riverside Irrigation District in the Federal 
Court at Denver, Colorado. The purpose of this litiga- 
tion is to test the right of the State of Colorado to de- 
crease the flowage of the South Platte River across the 
Nebraska state line. The identical problem presented by 
this litigation is presented in the case of State of Wyo- 
ming vs. State of Colorado, now pending in the Supreme 
Court of the United States. This matter was first pre- 
sented to the Supreme Court of the United States in 1915 
and the case has been ordered to be reargued twice, and 
is now set for hearing in October, 1921. If the Supreme 
Court of the United States should sustain the contention 
of the State of Wyoming in this litigation, then the State: 


of Nebraska may anticipate extensive litigation against the 
State of Colorado to compel the State of Colorado and 
various irrigation companies to permit an unobstructed 
flow of the Platte River across the state line. The legal 
department is keeping in touch with this litigation, and is 
working in connection with a committee appointed by the 
Nebraska Irrigation Association. I have not up to the 
present time thought it advisable to test Nebraska’s right 
until the Wyoming controversy is settled, inasmuch as 
they raise the identical issue, but subsequently to that 
time extensive litigation may be anticipated, if it is de- 
termined by the Supreme Court that these interstate 
streams must be let flow unimpaired. 


Prohibition 


‘We have taken a most decided stand for the enforce- 
ment of the State Prohibition Act. Through most of my 
administration, we have had two or three men attached 
to the Department, who have been giving their entire 
time assisting County Attorneys in handling difficult cases 
under the Liquor Laws. In pursuance of this policy, we 
have conducted approximately five hundred prosecutions 
under the Liquor Laws, in the great majority of which 
we have secured convictions. At the time of the coming 
into effect of Federal Prohibition, threats were made by 
the Federal authorities for Nebraska that they expected 
to issue permits to druggists and doctors to sell and pre- 
scribe liquor. This is permissible under the Federal Law, 
but in direct violation of the State Law. This depart- 
ment communicated with the Federal officers in Washing- 
ton, notably Mr. Roper, Commissioner of Internal Reve- 
nue. We secured a change in instructions to the Federal 
officers in this State and were thereby enabled to keep the 
State Law in force. Lately we have joined with twenty- 
three other states in employing Mr. Charles E. Hughes 
of New York to represent Nebraska in the Supreme Court 
of the United States, in all of the litigation which is 
necessary to sustain the Federal Prohibition Amendment. 
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We have at all times co-operated with Mr. Gus A. Hyers 
of the State Law Enforcement Division in the investiga- 
tion and prosecution of cases involving both the liquor 
laws and the laws in regard to the stealing of automo- 
biles. 


Banking and Insurance 


The Attorney General’s office is the advisor to both of 
these tremendously important departments. We have 
given an endless amount of time and energy to the bank- 
ing department in its supervision and control of banks. 
In this period of inflation and speculation, the problems 
confronting the department are complicated, and a wrong 
solution of them is disastrous. We share in the Bank- 
ing Department’s pride in the fact that, except where a 
bank has been looted by embezzlement or crime, we have 
so guided their affairs that there have been no failures. 
In the cases where there has been failure owing to crime, 
we have apprehended the embezzlers and are conducting 
vigorous prosecutions of them. 


Americanization 


The last session of our legislature passed a thorough- 
going Americanization program, in which it declared Eng- 
lish to be the official language of the State, forbade the 
teaching of any other language to young children, abol- 
ished the foreign language school for young children, 
stopped foreign language public meetings, and raised ma- 
terially the educational standards of the State. These 
laws, notably the ‘‘Siman Act,’’ it was our duty to sus- 
tain and defend, and I am glad to report that the Su- 
preme Court recently sustained the entire program in 
almost exact accordance with the interpretations which . 
we had earlier printed and distributed. We have had 
numerous complaints and inquiries involving these acts, 
and have stood squarely and firmly for an absolute com- 
pliance with their every particular. 
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We have given a vast amount of time towards various 
Red organizations of the country. We have in our office 
detailed reports of the membership names, purposes, and 
all of the information about these various organizations, 
and have conducted such a general campaign against 
them in Nebraska, that it is now a common saying among 
their members, ‘‘That Nebraska is a good place to let 
alone.’? We have laws in Nebraska which prohibit the 
use of the Red Flag, and are proud to say we have en- 
forced them. 


Legislative Recommendations 


Immediately following this report are set forth copies 
of four letters, which have been sent from time to time 
to the Governor, covering important phases of prospec- 
tive legislation and embodied in these letters are the sug- 
gestions of this department for the enactment of legisla- 
tive measures calculated to remedy the evils therein set 
forth. 


Conclusion 


I think I may say in all fairness that during the last 
year and a half the Attorney General’s office has had 
more perplexing problems and more unpleasant affairs 
to handle than ever before in the history of the State. 
The times are unsettled, the public mind inflamed and 
easily centered upon any seeming misconduct of public 
officials or private citizens. It has been our duty to un- 
ravel a great many complicated situations, and to take 
a firm stand on a host of occasions. We have pushed 
vigorously and fearlessly all of the matters which have 
come to our attention without regard to high or low, rich 
or poor, friend or foe. The principle upon which we aim 
to operate is expressed in the old motto: ‘‘Hew to the 
line, let the chips fall where they will.’’ 


CLARENCE A. DAVIS, 
Attorney General. 


LEGISLATIVE 
RECOMMENDATIONS 


Honorable Samuel R. McKelvie, 
Governor of Nebraska, 

State House, 

Lincoln, Nebraska. 


SUBJECT: Blue Sky Law 


Dear Governor: 


An adequate system for the control of the sale of 
securities is to my mind the most necessary step for our 
next legislature to take, and there is no field of law en- 
forcement which is fraught with more difficulties. 


I have carefully watched the work of the present 
Bureau of Securities. They ought to be very highly 
complimented on the good they have accomplished. They 
have weeded out and kept from sale in this state literal- 
ly millions of dollars of bad stocks and bonds. I think 
they rank well with the Securities Commissions of other 
states. I know they have denied dozens of companies 
who have had permits in other states. 


The chief charge that is made against them is that 
they have been slow and that a great many securities 
have been sold which the Bureau did not approve. The 
answer to both of these criticisms, .I want to say on be- 
half of the Bureau, is that their equipment is inadequate 
both as to money and as to size of office force. After 
acting as counsel to this Bureau for two years, there is 
no doubt in my mind that a properly equipped Securities 
Bureau to handle the mass of corporate business in this 
state ought to comprise at least seventy-five people. If 
Blue Sky legislation is to succeed, we must realize that 
some of these people must be high-priced employees. The 
state cannot afford to put its $150 a month accountants 
against $10,000 men of large corporations; the state can- 
not afford to rely on the ordinary system of law enforce- 
ment (sheriffs and county attorneys), as against the high- 

ll 
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salaried attorneys and salesmen of these corporate en- 
terprises. 

If the state desires to continue its Blue Sky Law, it 
must realize that its own equipment for investigation and 
law enforcement must be of as high a character as that 
employed by the corporations. I do not desire to be 
placed in the position of assuming to assure that the 
present type of Blue Sky legislation will act as a cura- 
tive for existing speculative evils, for it is plainly ap- 
parent that you cannot legislate sense into the minds of 
investors. You cannot make the foolish wise by means 
of a statute. 


The change in plan which is particularly vital has to 
do with the later stages of corporate management. We 
understand that the Bureau of Securities and the Blue 
Sky Law does nothing except investigate the preliminary 
organization of a company, and having determined that 
it is properly organized and that it has some reasonable 
chance of success, it is their duty to authorize it to sell 
its stock. That is where our present commission’s powers, 
responsibilities and duties end; and yet, during the last 
two years, practically all of our bad corporate failures 
have come about by reason of corporate management long 
after the Bureau had any control over the company. The 
stock-buying public are inclined to blame the Bureau. 
As a matter of fact, they should blame corporate manage- 
ment. We ought to have drastic criminal statutes deal- 
ing with corporate directors who, for instance, issue 
watered stock, who declare dividends on unearned sur- 
plus, who declare dividends by the simple expedient of 
raising the book value of corporate property, who sell 
corporate property to themselves at cheap prices, or who 
vote to buy property from themselves at scandalous 
figures. 


If the Securities Commission is to continue in exist- 
ence, it must have some kind of a ‘‘follow-up”’ procedure 
so that after giving a company the right to sell stock it 
does not merely turn it loose to be robbed from the in- 
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side by its officers, as it is compelled to do under our 
present statutes. If the state is going fb give its per- 
mission to the sale of corporate stocks, then the state 
owes its citizens the obligations to keep some supervis-. 
ory power over these companies. 


If the Blue Sky Law is to continue, the Bureau of 
Securities ought to have the same power that the Bank- 
ing Department and the Insurance Department have, 
namely, whenever a company is being grossly misman- 
aged, when its officers are doing everything just short 
of embezzling the money, the Bureau ought to have power 
to go into District Court, appoint.a receiver and call a 
stockholders’ meeting for the purpose of electing other 
officers. The Bureau does not have this power,—only the 
stockholder has it. The stockholder does not dare to 
assume the responsibility for a receivership. Officers of 
companies know this. If the Bureau were authorized in 
the name of the state to ask for receiverships, it would 
be the most wholesome club over a lot of fellows who 
most thoroughly belong in the penitentiary, but who, by 
their clever manipulations, have kept just short of the 
law. 


I believe that the section of the Blue Sky Law which 
authorizes the Bureau to issue licenses to agents to sell 
stock ought to be repealed. These agents’ licenses are 
most grossly abused by crooked stock salesmen. I think 
the state ought to retain its power to license and super- 
vise these agents, but I do not believe that it ought to 
give them any document which can be used by them as 
an endorsement of the state. The present agents’ licenses 
contain in large letters the statement that the state does 
not guarantee the stock which they are selling, but even 
that does not seem to be sufficient warning. 


After a most careful consideration of the securities 
question in Nebraska, and after consultation with a great 
many citizens from all businesses and professions who are 
familiar with the way these securities have been sold 
during the last two years, I want to recommend and very 


strongly urge the adoption of three separate statutes 
which to my mind will eliminate the necessity of a Blue 
Sky Law and which will make the flotation of a promo- 
tion scheme very nearly an impossibility. 


First—A statute should be passed repealing the 
common law rules in regard to agents, making a com- 
pany which is selling stock the absolute guarantor 
of the truthfulness of everything which the agent 
says in the sale of the stock; whether he is telling 
the truth or not, whether he is exceeding his author- 
ity or not, a law should be so drawn that when a 
company sends out an agent to sell stock, the entire 
assets of the company are back of the truthfulness 
of every statement that agent makes. Some of our 
prominent citizens who have indulged in a little pro- 
motion of late, would not be so free with their en- 
dorsements of various enterprises if this were law. 


Sreconp—We should have a statute which places the 
jurisdiction of all law suits brought to recover money 
paid for the sale of corporate stock, under a mis- 
representation by the agent, in the county where the 
sale took place. As the law now stands, if a deceit- 
ful stock salesman makes a sale by the use of gross 
fraud, misrepresentation and deceit, in Custer Coun- 
ty, for instance, the poor fellow who has been de- 
frauded must go to the principal place of business 
of the corporation, generally Omaha or Lincoln, to 
bring his suit to recover his money. That means 
that he never brings the suit. The expense, time and 
effort of instituting such a suit at a long distance 
from home, before a strange jury, makes it impos- 
sible. If, on the other hand, these companies knew 
when they sent out an agent to sell stock that they 
were bound by what that agent said, and that they 
could be sued wherever he made a false statement, 
and they knew that hanging over their heads all the 
time was the possibility of suits in every county in 
Nebraska, then they would not so freely indulge in 
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promotion enterprises that were not strictly square. 
It would be unprofitable to promote any enterprise 
with the contingency of these law suits in case the 
matter did not work out as represented. The fore- 
going statute is extremely necessary for the protec- 
tion of the public. 


Txuirp—I want to draw and strongly urge the adop- 
tion of a special criminal statute which makes a mis- 
representation in any way in the sale of stocks and 
bonds a felony. Our general fraud statutes are 
rather weak on this point. We ought to have a statute 
specifically relating to the sale of securities, so that 
these imported ‘‘high-powered’’ but very low moraled 
salesmen will find it unprofitable to engage in their 
deceitful occupation in Nebraska. It also ought to 
be made a felony to sell stock in Nebraska without 
a license. Especially do I want to see this crime 
made a felony so that we can extradite these crim- 
inals from their winter homes in California and 
Florida to which they are wont to repair after a sea- 
son of thievery among us. If these salesmen have 
hanging over their heads the possibility of extradi- 
tion from any point in the United States, I-do not 
believe they will find Nebraska a profitable place in 
which to practice their calling. 


If these three statutes. are adopted, to my mind they 
will very largely take care of the Blue Sky situation. If, 
in addition to these three statutes, the Blue Sky Law 
were amended as I have suggested, I think we would have 
Nebraska doing about all that any state can do to see 
that a fool and his money are not parted. 


Very truly yours, 


CLARENCE A. DAVIS, 
December 16, 1920. Attorney General. 
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Honorable 8S. R. McKelvie, Governor, 
State House, 
Lincoln, Nebraska. 


SUBJECT: Board of Pardons. 


My dear Governor: 


In connection with law enforcement work during the 
last two years a great many matters have come to my 
attention which I believe ought to be rectified by means 
of legislation. To you, as Chief Executive, falls the re- 
sponsibility of making recommendations to the Legisla- 
ture. It is therefore my purpose during the next few 
weeks to write several open letters, discussing several 
phases of state activities, along with my conclusions as 
to what ought to be done. I shall write these letters in 
the spirit of the utmost friendliness and co-operation, giv- 
ing them publicity so that they may be open to criticism 
and suggestion, and that we may have before the legisla- 
ture meets, some notion of the public pulse. The first 
letter will deal with the subject of pardons and paroles. 


Under the provisions of Article 5, Section 13 of the 
new constitution, which takes effect January 1, 1921, I 
am a member of the Board of Pardons. Because of that 
responsibility, I deem it appropriate at this time to make 
certain suggestions as to the procedure that I believe the 
Board of Pardons ought to follow, and which procedure 
or statutes ought to be recommended to the next session 
of the Legislature for enactment into law. I believe that 
the general form of procedure to be followed by the Board 
ought to embrace substantially the following steps: 


(1) Every application for pardon, parole or com- 
mutation ought to be in writing. 
(2) When such application is filed, the Board 


ought to set a day certain for hearing on said ap- 
plication. 
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(3) The Board, through its Chairman, ought to 
be given the power to issue subpoenas for witnesses 
and to compel their attendance. 


(4) A service of the notice and day of hearing on 
every application for pardon, parole and commuta- 
tion ought to be served upon the District Judge, the 
County Attorney and the Sheriff of the county from 
which the convict came. 


(5) Publication of the date of hearing ought to 
be made for three successive weeks in a newspaper 
in the county where the conviction occurred. 


(6) The Board ought to be given authority to re- 
quest or to compel every District Judge and every 
County Attorney, and Sheriff and the Warden of the 
Penitentiary, to investigate and report in writing their 
conclusions as to what ought to be done with every 
such application. There have been numerous instances 
to my personal knowledge where County Attorneys 
have made oral or telephone requests recommending 
the release of prisoners, when I feel quite sure, as 
later developments show, they would not have made 
such requests in writing. 


(7) On the day set for hearing, the Board should 
meet and in open session review the history of the 
case, together with any investigations and recom- 
mendations they have made or may receive. 


(8) Any citizen ought to be given the right to ap- 
pear and be heard at this hearing, either for or 
against clemency. 


(9) The Board ought to be provided with a re- 
porter who would make a transcript of the proceed- 
ings at this hearing, the same as reporters make in 
District Court, and all of the recommendations, in- 
vestigations and testimonies that are considered by 
the Board in regard to said such application ought 
to be reduced to the form of a single, complete, per- 
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manent record in the office of the Secretary of the 
Board. The Board ought to be its own judge as to 
what testimony it will receive. 


I believe that the foregoing outline of procedure for 
the Board will make a clean-cut, open record on each 
ease upon which the Board acts. It will give everybody 
the opportunity to be heard after reasonable notice, and 
it will place upon the District Judges and County Attor- 
neys their fair share of the responsibility in these mat- 
ters. My purpose is to outline these procedural steps so 
that a permanent record will be made of every case after 
the manner of proceedings in the courts, and so that it 
will be impossible to misrepresent the doings of the Board. 


In addition to the foregoing, I think we ought to have 
a statute carrying a very heavy criminal penalty against 
anyone who at any time, in any place and in any manner, 
directly or indirectly approaches or tries to approach or 
discuss any application with any member of the Board 
that may be pending under the provisions of this Act, 
except he appear at the time of the hearing and say what 
he has to say in the presence of the reporter. This statute 
will keep the people from taking advantage of all kinds 
of occasions to bring pressure to bear upon the members 
of the Board. and will stop people from making recom- 
mendations about which they know very little. 


In the second place, I want to make some suggestions 
about the indeterminate sentence law. 


(1) I believe that the indeterminate sentence act 
ought to be repealed in so far as it applies to all 
crimes against the person and all attempts at crimes 
of violence against the person, and to all cases of 
robbery by force or violence. 


(2) I believe that it ought to be made discretion- 
ary with our trial judges whether they sentence a 
man under the terms of the indeterminate sentence 
law or whether they give him a definite sentence. 
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(3) I believe that within the terms of the indeter- 
minate sentence law, the trial judge ought to be al- 
lowed to fix both the maximum and the minimum 
sentence so that instead of always sentencing from 
one to three, or one to five, or one to twenty years, 
as we do at present, the Judges ought to have the 
power to sentence from two to five, or three to. ten, 
or ten to twenty. This is the law in several other 
states and it places more responsibility upon the court. 


(4) I do not believe the indeterminate sentence 
law ought ever to apply to second offenders, whether 
the first offense is committed in Nebraska or else- 
where. 


(5) I believe that the statutes should declare that 
when a man is sentenced under the terms of the in- 
determinate sentence law, that the maximum of the 
sentence should be construed as the basic rate so that 
our prisoners will not feel that they have any right 
to a release after their minimum time, as they un- 
doubtedly feel at present. 


I have made these suggestions about the indeterminate 
sentence law with a good deal of hesitation. The inde- 
terminate sentence law is one of our most useful pieces 
of Social Welfare Legislation. It has been grossly mis- 
understood and grossly misrepresented. I realize that to 
repeal it would relieve the Board of Pardons of a great 
deal of responsibility and criticism. On the other hand, 
with the amendments which I have outlined, I believe it 
will retain the possibilities of being useful for Welfare 
work and at the same time will fix enough responsibility 
upon the courts that it will make for strict law enforce- 
ment. 


I realize that there are a great many theories about 
the reason for punishment for crime. My own notion is 
that punishment for crime ought to be primarily based 
an tha thaarw that the state is nunishing as a substitute 
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in favor of Welfare work among prisoner's to a certain 
point, but I believe we must remember that wherever the 
punishment which the state meets out is not a fair sub- 
stitute for what private vengeance would do, the public 
mind will be dissatisfied with the state’s procedure, and 
the danger of rioting is with us; in other words, welfare 
work must not, even though successful, be carried to the 
place where the punishment rendered leaves the public 
mind with a desire for still further vengeance. 


I would be grateful if you would give these matters 
your consideration in connection with your recommenda- 
tions for the forthcoming Legislature. 


Very truly yours, 


CLARENCE A. DAVIS, 
December 11, 1920. Attorney General. 
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Honorable Samuel R. McKelvie, 
Governor of Nebraska, 

State House, 

Lincoln, Nebraska. 


SUBJECT: Automobile Head Lights. 


My dear Governor: 


The virtual impossibility of securing consistent en- 
forcement of the State law regulating the headlights on 
automobiles is called to our attention by the daily press 
notices of all sorts of accidents and deaths resulting from 
its non-observance. 


As I see it, it is impossible for the State to take any 
active part in the enforcement of this statute as it stands 
at present. We must rely purely on local officials. I do 
not believe that any Head Light Law, which relies on local 
officials, will be a success, not because they do not desire 
to perform their duty, but because it is impossible for 
them to make the proper tests and secure the proper in- 
spection of lights as it ought to be done. 


It is known to all of us that some of the so-called lens 
are good and some are worse than none. The best lens 
can be abused by the use of a high power bulb behind it, 
so that the fact that a car is equipped with dimmers is 
not in the least proof that it is not violating the statute. 


It, therefore, seems to me that if it is the desire of the 
legislature to work out any uniform policy on this matter, 
that it must be done through some agency which will 
handle the situation at its source. I suggest, therefore, 
that the Automobile Bureau of the Department of Public 
Works be constituted by law as the State agency to 
classify all of the so-called automobile dimmers and make 
a series of studies which will result in the issuance of a 
classified list showing what lenses comply with the law 
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and what candle power bulb can be used with each of 
them so that it will comply with the law. Let this list, 
then, be placed in the hands of our peace officers. 


I, then would place the penalty not only on the motor- 
ist, but on any person who sells any automobile not 
equipped with the standard specified light approved by 
the Department of Public Works. The penalty, then, 
ought to run against: the owner for driving the car not 
equipped with standard specifications regardless of wheth- 
er his headlights are on or not. 


You will notice that both of these statutes which T 
have suggested will stop the evil before the car gets to 
the ultimate owner. It will result in our dealers proper- 
ly equipping the cars before they leave the salesroom, and 
if they go forth from the salesroom properly equipped, 
I think we have reasonable grounds to believe that they 
will stay that way. It is almost impossible to let them 
go into the hands of the owner without any equipment 
and then follow the 250,000 owners to see that they all 
comply with the law. The system that we have at the 
present time is considerably like the liquor law which 
would permit a wholesale manufacture and sale but pro- 
hibit any drinking. 


Very truly yours, 


CLARENCE A. DAVIS, 
November 29, 1920. Attorney General. 


Honorable Samuel R. McK elvie, 
Governor of Nebraska, 

State House, 

Lincoln, Nebraska. 


SUBJECT: Bureau of Investigation. 


My dear Governor: 


May I call to your attention the fact that I believe the 
time has arrived when Nebraska ought to establish a 
Bureau of Investigation in connection with the Depart- 
ment of Justice? 


You will recall that two years ago I drew, and the 
Legislature passed a Department of Justice Act fashioned 
exactly after the manner of the Federal Department of 
Justice. This has given us the same power in each of 
the counties as the County Attorneys, a power which we 
have used very sparingly, but which in a few instances 
has proven of very great value toward law enforcement. 


In connection with federal law enforcement, the De- 
partment of Justice long since found that it must have 
professional investigators and professional detectives con- 
nected with it, if it were to find the evidence and work 
out cases in which it was engaged, and today the United 
States Secret Service is one of our governmental branches 
in which we all take a great deal of pride. 


Nebraska’s business has reached that stage where I 
believe we should have a small force of secret service men. 
They should not be booze hounds; they should not be 
policemen; they should not be sheriffs, but they should 
be detectives fitted for investigation work. 


In spite of all that I have been able to do, I find that 
there are certain classes of law enforcement which must 
be closely supervised and directed by the Attorney Gen- 
eral’s office, namely, the Blue Sky Law, the Banking Law, 
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the Insurance Law, the Anti-Trust Law, and some par- 
ticularly atrocious crimes of violence. It is impossible 
to enforce these laws without someone to procure evi- 
dence, to investigate conditions and to supply material 
upon which to base our cases. This is not legal work. 
It is not the business of lawyers to collect evidence in 
these matters. A man does not need legal training to 
do it and a lawyer is wasting his time when he does it. 
A trained investigator would be invaluable. 


These investigators (and I estimate that we do not 
need more than four or five) would be of very great as- 
sistance to local officers. We have demonstrated time and 
again that a stranger is the only man who can go into 
some of our towns, ‘‘get on the inside of the ring’’ and 
do efficient work. I have been employing two American 
Legion men for several weeks in this connection. They 
have returned a net profit to the state of more than $50.00 
a day apiece in the fines they have collected. | 


In addition to the foregoing, the Bureau could main- 
tain a Department of Identification. The Bureau could 
do a great deal of good in providing local officers with 
instructions, with information as to means of identifica- 
tion of criminals. Few states have such a Bureau, but 
the present Law Enforcement Division under Mr. Hyers 
has undertaken considerable volunteer work in that con- 
nection, and I think they have proven beyond doubt that 
there ought to be some central office to which all sheriffs 
are welcome and from which a systematic campaign can 
be directed. We have no such office. I believe such an 
office ought to be under the direction of the Legal De- 
partment just as it is in the Federal Government, because 
the Legal Department knows what it must have to secure 
convictions and is better equipped to direct such a Bureau 
than any other branch of our Government. The reply 
may be made that counties already have authority to hire 
this sort of work done. A short answer is that they don’t 
do it. Since it has become known that I was using a 
couple of detectives, I have been literally deluged with 
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requests from local officials for their assistance. These 
local men want to enforce the law, but they are so well 
known that it is impossible. 


I believe that each County Attorney in the state ought 
to be vested with the same power in other cases that he 
already has in connection with the enforcement of the 
liquor law, that is he ought to have the power whenever 
a crime is committed to go to that place, hold a hearing, 
issue subpoenas, compel the attendance of witnesses and 
compel them to testify for the purpose of making a rapid, 
systematic, formal investigation of the crime. 


I realize that this encroaches somewhat on the province 
of the Grand Jury, but the Grand Jury system is expen- 
sive and somewhat cumbersome. Most of the situations 
are not bad enough to justify the calling of a Grand Jury, 
whereas they do warrant a thorough investigation. 

I believe that a Bureau of Investigation attached to 
the Department of Justice with the powers outlined above 
will provide Nebraska with a central souree of law en- 
forcement, of which she is very badly in need. 

Very truly yours, 


CLARENCE A. DAVIS, 
November 22, 1920. Attorney General. 


LIST OF CASES DECIDED BY THE SUPREME 
COURT OF NEBRASKA 


No. 19469 


State of Nebraska v. Louis Keller. Quiet title; appeal 
from Adams county. Cause abated and stricken from 
docket; subject to reinstatement on motion. 


No. 21067 


Joseph W. Fagan v. State of Nebraska. Criminal 
operation; error to Fillmore county; reversed and re- 
manded. 


No. 20502 


State of Nebraska on the relation of J. McGuire and 
Alfred Munger v. John Macfarland, et al. Action in 
equity to enjoin illegal sale of liquor; judgment of dis- 
trict court modified and if modified affirmed; appeal from 
Douglas county. 


No. 20528 


Frank St. Clair v. State of Nebraska. Receiving stolen 
automobile; error to Buffalo county; affirmed. 


No. 20610 


Allen Vincent Grammer v. State of Nebraska. Murder; 
error to Howard county; affirmed. 


No. 20835 


State of Nebraska v. G. Rosso, et al. Action to en- 
- jom a strike; appeal from Douglas county; cause dis- 
missed by state. 
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No. 20730 
State of Nebraska on the relation of T. J. MeGuire 


and Alfred Munger v. Patrick Manning. Contempt of 
court; appeal from Douglas county; affirmed. 


No. 20733 


Ray Sandlovich and Moe Berlowitz v. State of Nebras- 
ka. Automobile stealing; error to Lancaster county; af- 
firmed. 


No. 20748 
Burl C. Kirk v. State of Nebraska. Murder; error to 
Douglas county ; affirmed. 
No. 20821 


State of Nebraska v. Farmers State Bank of Decatur 
and Frank Iams, Oakland State Bank, Intervener. Dis- 
allowance of claim; appeal from Burt county; reversed 
and remanded. 


No. 20854 


Robert L. Brown vy. State of Nebraska. Hog stealing; 
error to Pierce county; minimum penalty reduced. 


No. 20858 


Harry William v. State of Nebraska. Murder; error 
to Douglas county; affirmed. 


No. 20878 


Samuel Stone v. State of Nebraska. Murder; error 
to Douglas county; affirmed. 
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No. 20556 


State of Nebraska v. Edward K. Murray. Violation 
of Sunday laws; appeal from Douglas county; affirmed. 


No. 20612 


State of Nebraska v. Paul Hemple. Unlawfully keep- 
ing intoxicating liquor; appeal from Richardson county; 
reversed and remanded. 


No. 20909 


William Hennig v. State of Nebraska. Obtaining money 
under false pretenses; error to Lancaster County; argued, 
abated and stricken from docket on account of death of 
plaintiff in error. 


No. 20949 


State of Nebraska on the relation of Geo. M. Hughes 
v. Franklin R. Hogeboom. To test right to office of 
County Judge, Logan county; original quo warranto; 
judgment of ouster. 


No. 20975 
Margaret E. Mauzy v. State of Nebraska. Murder; 
error to Lancaster county; affirmed. 
No. 21004 
John Robt. Francis v. State of Nebraska. Murder; 
error to Cedar county; affirmed. 
No. 21021 


Frank Dillard v. State of Nebraska. Violation of city 
ordinance Sunday laws; error to Nemaha county; af- 
firmed. 
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No. 21022 


State of Nebraska v. Dick Kohler. Appeal from Burt 
county; appeal dismissed by defendant. 


No. 20875 


State. and County of Cass v. E. R. Wilson; appeal from 
Cass county; cause dismissed by defendant. 


No. 20876 
State of Nebraska and County of Cass v. E. R. Wilson 


and Pete Pobloin. appeal from Cass county; cause dis- 
missed by defendant. 


No. 20920 


State of Nebraska v. John McLaughlin. Transporting 
intoxicating liquor; appeal from Johnson county; af- 
firmed. 


No. 20939 


William Miller v. State of Nebraska. Adultery; error 
to Lancaster.county; affirmed. 


No. 20945 


Pete Wozniak v. State of Nebraska. Violation of liquor 
law; error to Douglas county; reversed and remanded. 


No. 20995 


Howard Lee vy. State of Nebraska. Larceny; error to 
Furnas county; dismissed by plaintiff in error. 


No. 21014 


Louis Hutter v. State of Nebraska. Illegal possession 
of intoxicating liquor; error to Sarpy county; reversed 
and remanded. 
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No. 21019 


Riley Fimple v. State of Nebraska. Assault and bat- 
tery; error to Harlan county; reversed. 


No. 21018 


State of Nebraska and County of Hamilton v. First 
National Bank of Aurora. United States of America, In- 
tervener; appeal from Hamilton county; affirmed. 


No. 20893 


State of Nebraska and County of Hamilton v. First 
National Bank of Aurora, Nebraska, and T. S. Allen, 
United States District Attorney. Assessment of tax for 
1918; appeal from Hamilton county; reversed. 


No. 20912 


State of Nebraska ex rel Nebraska State Railway Com- 
mission, Thos L. Hall, Harry G. Taylor and Victor E. 
Wilson, members thereof v. American Railway Express 
Company and Walker D. Hines, Director General of Rail- 
roads of United States. Original mandamus to put in 
force Nebraska rates based on Railway Commission’s 
Order 44; action dismissed by plaintiff. 


No. 21011 


State of Nebraska ex rel The Page State Bank v. J. L. 
Shanner & Sons, a co-partnership, J. L. Shanner, Paul 
Shanner and Luther Shanner. Peremptory writ of man- 
damus to issue against appellant, operating light plant; 
appeal from Holt county; affirmed. 
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No. 21115 


James L. Parker v. State of Nebraska. Murder; error 
to Cedar county; affirmed. 


No. 21114 


Henry Gerdes v. State of Nebraska. Seduction; error 
to Gage county; reversed. 


No. 21153 


Nebraska District of Evangelical Lutheran Synod of 
Missouri, ete., and St. Wencelaus Church of Omaha, The 
Chureh of Assumption, St. Albert’s Church of Omaha, 
Charles F. Hermanek, The Board of Directors of the 
Bohemian School of South Omaha, The Board of Direct- 
ors of the Bohemian School of Omaha, Charles Spalek 
and John Siedlik, Interveners v. Samuel R. McKelvie, 
Clarence A- Davis and Abel V. Shotwell. Action to en- 
join enforcement of Language Bill; appeal Douglas coun- 
ty; affirmed. 


No. 21235 
State of Nebraska on the relation of John H. Hopkins 


v. Darius M. Amsberry. Mandamus; appeal from Lan- 
caster county; appeal dismissed. 


No. 21136 


Floyd Fuller v. William T. Fenton. Habeas corpus; 
error to Lancaster county; affirmed. 


No. 21206 


Alson B. Cole v. William T. Fenton. Habeas corpus; 
appeal from Lancaster county; affirmed. 
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No. 20946 
Edna M. Barkley, et al v. Charles W. Pool. Submis- 


sion of Limited Woman’s Suffrage Act to electors; ap- 
peal from Lancaster county; affirmed. 


No. 21302 


State of Nebraska on the relation of the City of Seward, 
Nebraska, v. George W. Marsh. Mandamus to compel 
registration of bonds; mandamus, Lancaster county; af- 
firmed. 


No. 21089 


Red Neal v. State of Nebraska. Cattle stealing; error 
to Douglas county; affirmed. 


No. 21100 


Morris Katleman v. State of Nebraska. Cattle steal- 
ing; error to Douglas county; affirmed. 


No. 21218 


Charlie Haley v. State of Nebraska. Automobile steal- 
ing; error to Hall county; reversed and cause dismissed. 


No. 21186 


Benjamin Meyers v. State of Nebraska. Grand lar- 
eeny of automobile tires; error to Cuming county; af- 
firmed. 


No. 21146 


State of Nebraska, ex rel, Charles Haley v. John E. 
McCutchan and William Suhr. Habeas corpus; error to 
Hall county; reversed. 


No. 21111 


Wallace Manion v. State of Nebraska. Larceny; error 
to Nuckolls county; affirmed. 
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No. 21312 


Commonwealth Power Company v. State of Nebraska. 
Action for money incurred; appeal from Lancaster coun- 
ty; affirmed. 


No. 21174 


Helen M. McHugh v. William S. Ridgell. Malicious 
prosecution; appeal from Lancaster county; reversed and 
dismissed. 


No. 21260 


Fred Bell v. State of Nebraska. Unlawful possession 
of intoxicants; error from Lancaster county; affirmed. 


No. 21266 


Anton Tramp v. State of Nebraska. Unlawful sale 
of intoxicating liquor; error to Knox county; reversed 
and remanded. 


No. 21268 
John Nugent v. State of Nebraska. Carrying concealed 
weapons; error to Wayne county; affirmed. 
No. 21212 


State of Nebraska on the relation of Fred C. Ayres 
and Asa D. Scott v. Darius M. Amsberry. Mandamus; 
appeal from Lancaster county; on motion for rehearing 
judgment vacated and set aside, and appeal dismissed. 


No. 21122 


Edward Stanley v. The Judgment and Orders of the 
Juvenile Court of Douglas County, Nebraska, in re the 
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custody of Lorena Stanley, Hon. A. C. Troup, Judge of 
the Juvenile Court. Juvenile court law; appeal from 
Douglas county; affirmed. 


No. 21069 


Adolph Kotoue v. State of Nebraska. Rape; error 
from Saline county; term of servitude reduced, judgment 
affirmed. 


No. 21112 
Dick Girch v. State of Nebraska. Larceny; error to 
Furnas county; affirmed. 
No. 21060 
State of Nebraska v. John T. Nelson. Obstructing 
public highway; appeal from Valley county; reversed. 
No. 20610 


Allen Vincent Grammer v. State of Nebraska. Insanity 
proceedings; error to Howard county; affirmed. 


No. 21384 


Charles Grammer v. William T. Fenton and N. T. 
Harmon or any other person having charge of the Ne- 
braska State Penitentiary. Insanity proceedings; appeal 
from Lancaster; writ of error denied. 


No. 21396 


Charles Grammer vy. Samuel R. McKelvie. Mandamus; 
appeal from Lancaster; appeal dismissed. 


No. 21497 


Allen Vincent Grammer vy. Wm. T. Fenton. Applica- 
tion for stay of execution; appeal from Howard county; 
appeal dismissed. 
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No. 21337 


State of Nebraska, ex rel, William T. Scott v. Clara 
Quimby. Habeas corpus; error to Fillmore county; af- 
firmed. 

No. 21409 


Clarence J. Burris, et al v. State of Nebraska. Auto- 
mobile stealing; error to Douglas county; affirmed. 
No. 21844 


Alson B. Cole v. State of Nebraska. Nunc pro tune 
proceedings; error to Howard county; writ of error set 
aside and vacated. 

No. 21324 


John W. Barnhart v. State of Nebraska. Forgery; 
error to Dodge county; affirmed. 
No. 21365 
Milan Sheppard v. State of Nebraska. Receiving stolen 
automobiles; error to Lancaster county; affirmed. 
No. 21330 
Wm. A. Philbrick v. State of Nebraska. Assault with 
intent to kill; error to Douglas county; affirmed. 
No. 21028 
Wendell P. Herrick v. Geo. Parker. Appeal from 
Douglas county; affirmed for want of briefs. 
No. 21048 


Nebraska State Railway Commission v. Alfalfa Butter 
Company, et al. Enjoin sale of stock without permit; ap- 
peal from Douglas county; affirmed. 
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No. 21098 


Nebraska State Railway Commission v. Painless With- 
ers Dental Company, et al. Violation of Blue Sky Law; 
appeal from Douglas county ; affirmed. 


No. 21400 


Joseph Blazka v. State of Nebraska. Murder; error 
to Cherry county; affirmed. 


No. 21287 
Osear S. McIntosh v. State of Nebraska. Cattle steal- 
ing; error to Sioux county; affirmed. 
» No. 21313 
Arlowe D. Sutter v, State of Nebraska. Murder; error 
to Lancaster county; affirmed. 
No. 21529 
Charles Force v. State of Nebraska. Rape; error to 
Douglas county; reversed and remanded. 
No. 21540 


The State of Nebraska on the relation of the Equitable 
Building, Loan & Savings Association v. Darius N. Ams- 
berry. Corporation filing fees on capital stock; writ de- 
nied; action dismissed. 


No. 21494 
Anton Tramp v. State of Nebraska. Liquor error to. 
Knox county; affirmed. 
No. 21350 


James M. Wiley v. State of Nebraska. Adultery; error 
to Wayne county; affirmed. 
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No. 21611 


State of Nebraska, ex rel, Clarence A. Davis, as At- 
torney General v. Esker M. Cox, et al, as The Board of 
Education of Consolidated School District No. 2 of Har- 
lan County, Nebraska. Original quo warranto; action dis- 
missed. 


No. 21484 
State ex rel Maupin v. Amsberry, Secretary of State, 
et al. Original mandamus; opinion per curiam. 
No. 21665 
State of Nebraska on the relation of Leonard T. Fleet- 
wood yv. Darius M. Amsberry as Secretary of State of 
the State of Nebraska. Administrative code case; appeal 
from Lancaster; affirmed. 
No. 21578 
Alpheus Gaddis v. State of Nebraska. Interrupting 
church worship; error to Furnas county; reversed and 
dismissed. 
No. 21585 
Joseph Witty v. State of Nebraska. Rape; error to 
Douglas county; affirmed. 
No. 21694 
Otto Birdhead v. State of Nebraska. Automobile steal- 
ing; error to Knox county; affirmed. 


No. 21402 


Isaac N. McDougal v. State of Nebraska. Rape; error 
to Red Willow county; reversed. 
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No. 21637 


August H. Brunke v. State of Nebraska. Making false 
schedule to assessor; error to Johnson county; affirmed. 


No. 21670 


Frank Popel, Jr., v. State of Nebraska. Arson; error 
to Otoe county; reversed. 


No. 21584 


Clyde Longsine v. State of Nebraska. Kidnapping 
and contributing to delinquency of minor; error to Furnas 
county; reversed. 


No. 21399 


Joseph Malin, et al v. Newton A. Housel. Action to 
enjoin change of boundaries. Appeal from Madison coun- 
ty; argued and submitted. 


No. 21685 
Roy Joseph Braunie v. State of Nebraska. Murder; 
appeal from Morrill county; affirmed. 
No. .21532 
Albert Jackson v. State of Nebraska. Murder; error 
to Douglas county; affirmed. 
No. 21466 
J. H. Schemmer v. State of Nebraska. Liquor; error 
to Knox county; reversed. 
No. 21731 


Russell Cottrell v. State of Nebraska. Murder; error 
to Douglas county; affirmed. 
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No. 21473 


Frank Centoamore v. State of Nebraska. Rape; error 
to Douglas county; reversed. 
‘ No. 21759 
State of Nebraska, ex rel, Nebraska Building and In- 
vestment Company, a corporation v. The Board of Com- 
missioners of State Institutions of the State of Nebraska, 


et al. Action to enforce awarding contract; appeal from 
Laneaster county; reversed. 


No. 21657 


William Hutter v. State of Nebraska. Burglary; error 
to Sarpy county; affirmed. 


CASES PENDING IN SUPREME COURT 


No. 21771 
Edward V. Robbins v. State of Nebraska. Rape; error 
to Douglas county. 
No. 21695 
State of Nebraska v. William G. Crounse. Female labor 
act; error to Douglas county; argued and submitted. 


No. 21682 
Barney McShane v. Cornelius Murray, John Murray 
and The State of Nebraska. Disputed boundaries; error 
to Sheridan county. , 
No. 21407 
Stanley Fox v. State of Nebraska. Rape; appeal from 
Douglas county. 
No. 21721 
Joseph Nightingale v. State of Nebraska. Contribut- 
ing to delinquency of a minor; appeal from Juvenile 
Division of District Court, Douglas county; argued and 
submitted. 
No. 21722 
Philip Norton v. State of Nebraska. Same as above; 
appeal from Juvenile Division of District Court; Douglas 
county; argued and submitted. 


No. 21723 
Louis Swanson v. State of Nebraska. Contributing to 
delinquency of a minor; appeal from Juvenile Division 
of District Court, Douglas county; argued and submitted. 
No. 21799 


Harry Thompson v. State of Nebraska. Murder; error 
to Stanton county. 
No. 21499 
Frank Sellers v. State of Nebraska. Automobile steal- 
ing; error to Douglas county. 
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No. 21235 
Frank O’Neill v. State of Nebraska. Having in posses- 
sion burglar tools; appeal to Douglas county. 
No. 21883 


Louis Glebe v. State of Nebraska. Liquor; appeal to 
Webster county. 


No. 21752 
Ross Roberts v. State of Nebraska. Statutory rape; 
error to Red Willow county. 
No. 21819 
Lawrence Thiede v. State of Nebraska. Manslaughter; 
error to Adams county. 
No. 21387 


State of Nebraska v. Southern Elkhorn Telephone Com- 
pany. An action to compel service; appeal from Madi- 
son county. 


No. 21814 
Bee Publishing Company v. State of Nebraska. Libel; 
error to Douglas county pending. 
No. 21315 
Victor Rosewater v. State of Nebraska. Libel; error 
to Douglas county pending. . 
No. 21601 


State of Nebraska, ex rel, Clarence A. Davis, Attorney 
General v. Skinner Packing Company. Violation of Blue 
Sky Law; original quo warranto. 


No. 21718 


Ferdinand Nabower v. State of Nebraska. Rape; error 
to Adams county; argued. 


DISTRICT COURT CASES 


State v. Employers of Labor. Douglas county. Con- 
tempt proceedings against George Nebe, L. Smith and 
another for violating injunction; pending. 


Estate of Julia Schmidt. Douglas county. Proceed- 
ings for an escheat; pending. ° 


Loretta Price. Douglas county. Larceny from per- 
son; convicted, sentenced from one to seven years in 
penitentiary. 


Omaha & Lincoln Railway & Light Company v. Ne- 
braska State Railway Commission et al. Lancaster coun- 
ty. Application for injunction against enforcement of 
two-cent passenger fare act; injunction allowed. 


State v. Platte County Independent Telephone Com- 
pany. Platte county. Action in injunction at instance 
of Nebraska State Railway Commission to compel obedi- 
ence to rate order; pending. 


State of Nebraska v. The Farmers and Merchants 
Bank of Verdon, Nebraska. Richardson county. Bank 
failure; receiver appointed. 


The Department of Trade and Commerce of the State 
of Nebraska v. Bankers Fire Insurance Company, a cor- 
poration. Lancaster county. Violation of insurance laws; 
receiver appointed. 


The Department of Trade and Commerce of the State 
of Nebraska v. Bankers Automobile Insurance Company, 
a corporation. Lancaster county. Violation of insurance 
laws; receiver appointed. 
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The State of Nebraska, et al, Clarence A. Davis, At- 
torney General v. American State Bank, Merriman, Ne- 
braska. Cherry county. Bank failure; receiver appointed. 


The State of Nebraska, ex rel, Clarence A. Davis, At- 
torney General v. The Ceresco State Bank of Ceresco, 
Nebraska. Saunders county. Bank failure; receiver ap- 
pointed. 


Sam Harris v. William T. Fenton, warden. Lancaster 
county. Habeas corpus; writ dismissed. 


State of Nebraska v. Elmer T. Freye. Thurston coun- 
ty. Violation of liquor law; acquitted. 


State of Nebraska v. Ed Pierce. Fillmore county. Vio- 
lation Pure Food Law; acquitted. 


State of Nebraska v. P. R. Carpenter. Brown county. 
Unlawful practice of medicine; conviction. 


State of Nebraska v. Painless Withers Dental Com-- 
pany. Douglas county. Violation of Blue Sky Law; 
pending. 


State of Nebraska v. Lincoln Telephone Co. Lancas- 
ter county. Injunction granted. 


State of Nebraska v. Nebraska Telephone Co. Doug- 
Jas county. Injunction granted. 


Robt. Z. Drake, doing business under the trade name 
of Standard Bridge Company v. County of Dodge, a duly 
organized company of The State of Nebraska, and the 
State of Nebraska. Dodge county. 


State of Nebraska v. William L. Withers and Gilbert 
Withers. Saline county. Violation of Blue Sky Law; 
defendants plead guilty. 
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Lewis J. Fritz and Gordon C. Heineman v. Samuel R. 
McKelvie, Governor; Clarence A. Davis, Attorney Gen- 
eral; Dan Swanson, Commissioner of Public Lands and 
Buildings; George E. Johnson, State Engineer. Richard- 
son county. Injunction. 


Nebraska District of Evangelical Lutheran Synod of 
Missouri, Ohio and other States, a corporation and St. 
Francis Chureh of South Omaha, Nebraska, v. Samuel R. 
McKelvie, Governor of Nebraska; Clarence A. Davis, 
Attorney General of Nebraska, and Abel V. Shotwell, 
County Attorney for Douglas County, Nebraska. Douglas 
county. Violation Foreign Language Law. Dismissed. 


State of Nebraska ex rel William T. Scott v. Clara 
Quimby. Fillmore county. Appeal from County Court; 
appeal dismissed. 


State of Nebraska on the relation of Florence Woodin 
v. Amy V. Stevens and The Nebraska Home for Depend- 
ent Children. Lancaster county. Habeas corpus; writ 
dismissed as to Herbert Woodin and Bertha Woodin, 
Dixon Woodin ordered paroled in custody of mother. 


Commonwealth Power Company v. State of Nebraska. 
Lancaster county. Judgment for plaintiff. 


Barney McShane v. John Murray and Cornelius Mur- 
ray and the State of Nebraska. Sheridan county. De- 
cision for plaintiff continuing injunction. 


State of Nebraska v. The American State Bank of 
Aurora, Nebraska. Hamilton county. Bank failure. 


Receiver of The American State Bank of Aurora, Ne- 
braska, vy. W. C. Wentz Company, a corporation, organ- 
ized and existing under and by virtue of the laws of the 
State of Nebraska. Hamilton county. 
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State of Nebraska v. Valparaiso State Bank. Saunders 
county. Bank failure; receiver appointed. 


State of Nebraska v. Farmers Bank of Page, Nebraska. 
Holt County. Bank failure; receiver appointed. 


Roy E. Fisher v. Board of Regents of the University 
of Nebraska. Lancaster county. Injunction; manufacture 
of hog cholera serum; decree for defendant. 


CASES TRIED IN DOUGLAS COUNTY 
FOR THE DEPARTMENT OF AGRICULTURE 


Filed 


12-31-19. 


12-31-19. 


12-31-19. 


12-31-19. 


2-11-20. 


2-11-20. 


3- 4-20. 


December, 1919, to December, 1920. 


John F. Pappas, 1805 Farnam St., Omaha, 
Nebr. For refusal to comply with written 
order of the Department of Agriculture. Per- 
manent abeyance. 


Simon Turkel, 620 No. 16th, Omaha, Nebr. For 
refusal to comply with written orders of the 
Department of Agriculture. Dismissed. 


Courtney & Co., Corporation (Martin W. 
Cavanagh), Omaha, Nebr. For selling adul- 
terated food. Dismissed. 


Adolph Svoboda of W. T. Rerchke & Co., 
Omaha, Nebr. For offering and exposing for 
sale adulterated food. Fine $15.00, costs $7.20. 


Joe Merritt, Merritt Drug Co., 311 So. 16th, 
Omaha, Nebr. For offering and exposing for 
sale and selling misbranded food. Fine $10.00, 
costs $2.50. 


Theodore Ganoras, Olympia Candy Co., 1518 
Harney St., Omaha, Nebr. For sale of mis- 
branded food. Fine $10.00, costs $2.50. 


Joe Landy, Gayety Theatre, Res. 2408 Cass 
St., Omaha, Nebr. For offering and exposing 
for sale misbranded food in package form. 
Fine $10.00, costs $2.50. 

James A. Dalzell, 1824 Cuming St., Omaha, 
Nebr. For having in possession with intent 
to sell adulterated ice cream. Fine $10.00, 
costs $2.50. 
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4-20-20. 


6-18-20. 


6-18-20. 


6-18-20. 


8-17-20. 


8-17-20. 


8-18-20. 


8-18-20. 
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Al Roth of John Roth & Sons, 5503 So. 45th, 
Omaha, Nebr. For offering for sale commer- 
cial feeding stuff contrary to law. Fine $10.00, 
costs $7.70. 


John Rogers and Louie Rogers—a partnership 
doing business under the name of Rogers Con- 
fectionery—2401 Farnam St., Omaha, Nebr. 
For having in possession with intent to sell 
adulterated ice cream. Fine $10.00, costs $2.50. 


Peter Giannon, Crystal Candy Co., 16th and 
Capitol Ave., Omaha, Nebr. For offering and 
exposing for sale adulterated ice cream. Fine 
$10.00, costs $2.50. 


John Collins, Coca Cola Bottling Works, 1423 
No. 18th., Omaha, Nebr. For offering and ex- 
posing for sale adulterated ice cream. Fine 
$10.00, costs $2.50. 


Manhattan Oil Co., a corporation, 19th and 
Howard St., Omaha, Nebr. For selling adul- 
terated gasoline. Fine $10.00, costs $2.50. 


Abe Stolar, 310 No. 16th, Omaha, Nebr. For 
failing to comply with written orders of the 
Department of Agriculture and for maintain- 
ing unsanitary conditions in a food establish- 
ment. Fine $50.00, costs $2.50. 


Harry Blend, 1419 No. 24th St., Omaha, Nebr. 
For failure to comply with written orders of 
the Department of Agriculture. Fine $10.00, 
costs (not given). 


August S. Christensen, Independent Mineral 
Springs Company, 4809 So. 20th, Omaha, Nebr. 
For manufacturing bottled beverages contain- 
ing saccharine. Fine $20.00, costs $2.50. 


Charles Sherman and Andrew B. McConnell 
(partners), Sherman and McConnell Drug Co., 


8-18-20. 


8-18-20. 


8-30-20. 


8-30-20." 


8-30-20. 


9-22-20. 


10-14-20. 
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16th and Harney, Omaha, Nebr. For selling 
food in package form without declaring the net 
contents. Fine $10.00, costs $2.50. 


Omaha Refining Co., a corporation, Omaha, 
Nebr. For selling gasoline which did not com- 
ply with legal standards. Pending. 


Mike Davison, Raymond Cohn and Harold 
Richards, Ideal Bottling Company, Omaha, 
Nebr., 1716 No. 24th St. For manufacturing 
and selling adulterated and misbranded bottled 
beverages. Fine $130.00, costs $2.50. 


George Kazers, 218 So. 14th, Omaha, Nebr. 
Busy Bee Cafe. Refusing to comply with writ- 
ten orders of Department of Agriculture and 
for having dirty ice cream cans in his posses- 
sion. Defendant dismissed by Judge Fitz- 
gerald of the Omaha Municipal Court. 


Louie Ahkos, 1417 Harney St., Omaha, Nebr. 
Refusing to comply with written orders of the 
Department of Agriculture. Not guilty. 


Max Rosenbaum, Saratoga Restaurant, 2407 
Ames Ave., Omaha, Nebr. Maintaining un- 
sanitary conditions in a restaurant. Fine $5.00, 
costs $2.50. 


John Stark, Bennington, Nebr. Selling milk— 


adulterated—contains added water. Fine $25.00, 
costs $6.20. 


Rudolph Dietz, 4820 So. 24th St., Omaha, Nebr. 
Maintaining unsanitary conditions. Fine $1.00, 
costs $2.50. 


UNITED STATES DISTRICT COURT CASES 


Alson B. Cole v. William T. Fenton, Warden of the 
State Penitentiary. Application for writ of habeas 
corpus; murder; argued and denied. 


Allen Vincent Grammer v. William T. Fenton. Ap- 
plication for federal writ of habeas corpus; murder; dis- 
missed. 


Alson B. Cole vy. William T. Fenton, Warden. <Appli- 
cation for writ of habeas corpus; writ issued by Judge 
Woodrough. 


Alson B. Cole v. William T, Fenton, Warden. Appli- 
eation for writ of habeas corpus; application dismissed. 


Union Pacific Railroad Company et al v. Nebraska 
State Railway Commission and Attorney General. In- 
junction to restrain them from enforcing the law provid- 
ing for transportation of caretakers of livestock; pend- 
ing. 

Chicago, Burlington & Quincy Railroad Company and 
other Nebraska carriers v. Nebraska State Railway Com- 
mission and Attorney General, for an injunction to pre- 
vent enforcement of General Order No. 19 of the Nebras- 
ka Commission; decree of injunction entered. 


Chicago, Burlington & Quincey Railroad Company and 
other Nebraska carriers against the Nebraska State Rail- 
way Commission and Attorney General for an injunction 
to prevent enforcement of two-cent fare law; pending. 


B. F. Bush, Receiver, Missouri Pacifie Railroad Com- 
pany v. Nebraska State Railway Commission and Attor- 
ney General, for an injunction against enforcement of 
two-cent passenger fare act; pending. 
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Chicago, Rock Island & Pacifie Railway Company v. 
Nebraska State Railway Commission and Attorney Gen- 
eral, for an injunction against enforcement of two-cent 
passenger fare act; pending. 


State of Nebraska v. United States of America, et al. 
Action to enjoin and annul action of Interstate Com- 
merce Commission denying return transportation of care- 
takers of live stock; pending. 


IN THE UNITED STATES CIRCUIT COURT 
OF APPEALS 


No. 5189 


Daniel B. Luten v. Wilson Reinforced Concrete Com- 
pany, et al. Appeal from District Court of United States 
for District of Nebraska, Lincoln District. Infringement 
of patent; decision for state. 


No. 5513 
Ramshorn Ditch Company et al v. The United States 
of America. Appeal from District Court of United 
States. To determine right to use of waters of Sheep 
creek, a tributary of the North Platte river, for irriga- 
tion; reversed. 
No. 5586 
Allen Vincent Grammer v. William T. Fenton. Appeal 
from United States District Court of Nebraska. Murder; 


motion to dismiss appeal argued and dismissed at St. 
Louis; appeal argued at St. Paul and dismissed. 


Alson B. Cole v. William T. Fenton. Appeal from 
United States District Court. Murder. State’s motion 
to docket appeal and dismiss as frivolous argued; appeal 
dismissed. 
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INTERSTATE COMMERCE COMMISSION CASES 


New York rates and fares. Docket No. 11623. Inter- 
vention by Nebraska State Railway Commission with 
other state regulatory bodies. Intervention petition dis- 
missed. 


In the matter of Intrastate rates, fares and charges 
within the State of Nebraska. Docket No, 11829. Pend- 
ing. 


In the matter of the Chicago, Burlington & Quincy 
Railroad Company for authority to issue additional stock 
and bonds. Finance Docket No. 1069. Objections by Ne- 
braska State Railway Commission. Pending. 
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PROHIBITION ENFORCEMENT 


The following cases have been prosecuted in the courts 
in Douglas county for various violations of the act pro- 
hibiting the manufacture, possession and sale of intoxi- 
eating liquor. These liquor prosecutions were conducted 
by the Attorney General’s office largely because of the 
overcrowded condition in the County Attorney’s office in 
Douglas county by reason of the Omaha riot. 


The following are total results obtained: 


Total number of cases tried........ 992 
Total number of convictions........ 545 
Total number of cases dismissed or 
BOUL! i stesso ry seers 447 
Total amount of fines collected...... $28,400 
Total number of cases appealed.... 199 
Fines of $750.5 coca ct eeewnevennes 1 
Fines of $1,000. 2. 4c. ssec0e3 bones 1 
Fines of $200 and costs............ 4 
Fines of $100 and 30 days.......... 5 
Fines of $100 and 60 days.......... 2 
60 day sentences.................- 22 
30 day sentences...............06- 24 
90 day sentences.................. 1 
Bond forfeitures .............0000 34 
Turned over to U.S. authorities.... 11 
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SCHEDULE OF STATE’S PERSONAL PROPERTY 
IN THE OFFICE OF THE ATTORNEY GEN- 
ERAL DECEMBER 30, 1921. 


1 Set Nebraska Supreme Court Reports, volumes 1 to 
101 each. 

1 Set Nebraska Supreme Court Reports (Unofficial), 1 
to 5. 

2 Volumes each Session Laws 1875, 1883, 1885, 1887, 
1889, 1891, 1893, 1897, 1899, 1901, 1903, 1907, 1909, 
1911, 1913, 1915, 1917,. 1919. 

2 Volumes each Compiled Statutes 1887, 1899, 1901, 1905, 
1907, 1909, 1911. 

2 Sets Cobbey’s Annotated Statutes, 1903, 1907; 1909, 

1911; 

“Volume each Session Laws, 1870, 1871, 1879, 1881, 1889, 

1895, 1897, 1903, 1905, 1913, 1915, 1917, 1919. 

Extra volumes Session Laws 1907, 1909, 1911, 1917 

each. 

Volume each of Compiled Statutes of 1881, 1893, 1895, 

1899, 1901, 1905, 1907. 

Volume General Statutes, 1873. 

Set of Nelson’s Encyclopaedia, 12 volumes. 

Volumes Briefs and Arguments of Attorneys General. 

Volumes Nebraska Synoptical Digest. 

Volumes Nelson’s Digest of Nebraska Supreme Court 

Reports. 

Wernicke cases containing miscellaneous books and 

reports. 

Standard Dictionary and stand. 

Volumes Revised Statutes of Nebraska for 1913. 

Volume Federal Rules and Regulations by Lapp. 

Volumes Irrigation Reports. 

Atlas. 

Set Northwestern Reports, volumes 102 to 181. 

Roll-top desks. 

Flat-top desks. 
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Tables. 

Leather chairs. 

Chairs. 

Letter press and stand. 

Oak file cases, containing records and briefs. 

Small oak file cabinet. 

Steel cabinet. 

Typewriters. 

Typewriter desks and chairs. 

Revolving book case. 

Office letter files. 

Office dockets. 

Cash books. 

Hall trees. 

Tron office safe. 

Small stepladder. 

Carpets. 

Portieres. « 
Waste baskets. 

Cuspidors. 

Water tank. 

Electric fans. 

Dictophone, including two receiving machines. 
Portrait each of Hon. Champion 8S. Chase, Hon. Seth 
Robinson, Hon. Joseph R. Webster, Hon. C. J. Dil- 
worth, Hon. William Leese, Hon. Isaac Powers, Hon. 
George H. Hastings, Hon. C. J. Smyth, Hon. George 
H. Roberts, Hon. F. N. Prout, Hon. Norris Brown, Hon. 
A. F. Mullen, Hon. W. T. Thompson and Hon. Willis 
E. Reed. 


OPINIONS OF THE ATTORNEY 
GENERAL 


OPINIONS OF ATTORNEY GENERAL 
‘ 1919-1920 : 


Aliens 


No alien is permitted to vote or to hold office in Nebraska. 

To enlist in the militia, an alien is required to have become a full 
citizen of the United States, by taking out his second papers before 
he offers: to ‘enlist. 


The Employer’s Liability Act extends to both resident and non-resident 
aliens. 


Non-resident aliens can only hold real property in this state for a 
period of ten years, 


Mr. John P. Gavit, 576 Fifth Ave., New York, N.Y. 


Dear Sir: The Attorney’ General has your letter of 
the 26th inst, and also another of the same date, in which 
you submit certain inquiries. 


1. Property rights of aliens are guaranteed by Article 
I, Paragraph 5, of the constitution of this state adopted 
in 1875. Section 1 of Article VII of the constitution of 
this state was amended at the November election of 1918, 
so that no alien is permitted to vote in this state fer any 
office or officer. In order to entitle any person to vote 
in this state, he must be a natural born citizen of the 
United States or, if an alien, have completed his full 
naturalization and received his second papers thirty days 
prior to the date of the election at which he seeks to vote. 


Non-resident aliens can hold real property in this state 
for the period of ten years but no longer, at which time 
they are required to dispose of the same. 


Senate File 6, passed at the recent session of the legis- 
lature, prohibits any alien from holding office in this 
state. Senate File 8 passed at the same session provides 
that no officer shall appoint an alien to any office or posi- 
tion in this state. 
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The amendment to the constitution passed at the No- 
vember election of 1918 modifies section 3919 of the Re- 
vised Statutes so that no person, even though he has de- 
elared his intention to become a citizen of the United 
States, can enlist in the militia; to enable an alien to en- 
list now he is required to have become a full citizen of 
the United States by taking out his second papers before 
he offers to enlist. 


The Employers’ Liability Act extends to both resident 
and non-resident aliens; but by an amendment to Section 
3663, passed at the recent session of the legislature, reads 
as follows: 


“Compensation under this article to alien dependents, ‘widows, 
children and parents not residents of the United States shall be the same 
in amount as is provided in each case for residents, except that at any 
time within one year after the death of the injured employee the em- 
ployer may at his option commute all future installments of compensa- 
tion to be paid to such alien dependents by paying to them two-thirds 
of the total amount of such future installments of compensation. 
Alien widowers, brothers and sisters, not residents of the United States, 
shall not be entitled to any compensation,” 


As above stated, aliens are absolutely prohibited from 
voting upon their declaration of intention to become citi- 
zens. The amendment to our constitution which was 
adopted on the 5th day of November, 1918, disfranchises 
all aliens who have theretofore been voting on first papers, 
no matter how many years they have been so voting; and 
no alien is entitled to take part in or participate in poli- 
tics in this state. 


We think this answers your questions fully, and will 
enable you to compile your laws or views as to the rights 
of aliens in this state. 

We are, Very truly yours, 

CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
May 28, 1919. Special Assistant Attorney General. 


OPINIONS 61 
Aliens 


Aliens are not prohibited from becoming employees of state institu- 
tions. 


Board of Commissioners of State Institutions, Lincoln, 
Nebraska. 


Gentlemen: You call my attention to Senate File No. 
6 which has just been passed with an emergency clause 
and which provides: 


“That it shall be unlawful for any alien to hold by appointment 
or otherwise, any public office or official position now existing, or that 
may be hereafter created under the laws of this state, and any person 
who shall violate the provisions of this Act shall be deemed guilty 
of a misdemeanor, and upon conviction shall be punished by a fine 
not exceeding Two Hundred ($200.00) Dollars, or by imprisonment in 
the County jail for a period not exceeding sixty days, or both fine and 
imprisonment.” 


and inquire what persons performing duties in the vari- 
ous state institutions under your control are amenable to 
its provisions. 


In answer to your question I will say that the law 
only applies to public officers and not to mere employes 
of state institutions. 


The Statute classes the following as officers: 


“The superintendent, steward and physicians of the Nebraska School 
for the Deaf; the superintendent, steward and physician of the Institu- 
tion for the Blind; the superintendent, steward, matron and physician 
of the Nebraska Institution for Feeble Minded Youth; the superintend- 
ent, chief-surgeon and assistants of the Nebraska Orthopedic Hospital; 
the superintendent, assistant physician, steward and matron of the 
Nebraska Hospital for the Insane; the superintendent, assistant physi- 
cians and steward of a hospital for the insane of Nebraska at Norfolk; 
the superintendent, assistants and steward of an asylum for the insane 
at Hastings; the commandant, adjutant, surgeon and matron of the 
Nebraska Soldiers’ and Sailors’ Home at Grand Island; the command- 
ant and surgeon of a branch of the Soldiers’ and Sailors’ Home within 
one mile of Milford, Nebraska; the warden, deputy warden, matron, 
chaplain and physician of the Penitentiary; superintendent and assist- 
ant superintendent of the State Industrial School; the superintendent, 
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book-keeper and matron of the Girls’ Industrial School at Geneva; the 
superintendent, matron, physician and book-keeper of the Nebraska 
Industrial Home at Milford, and the executive and medical officers in 
all state institutions which may hereafter be founded.” 


To the above should be added such assistants, keepers 
and guards at the State Penitentiary as the Warden and 
your board may deem necessary. See Section 7308, Re- 
vised Statutes of 1913. 


Other persons than those above enumerated who per- 
form duties at any of the state institutions under your 
control should be classed as employees rather than officers 
and do not come under the above, quoted provision of 
statute. In other words, the law does not bar an alien 
from performing duties in connection with a state institu- 
tion provided he does not do so as an officer but merely 
as an employee. y 

Yours respectfully, 


CLARENCE A. DAVIS, 
Attorney General. 


By GEORGE W. AYRES, 
February 27, 1919. Deputy Attorney General. 


Automobiles 


The County Treasurer shall pay to the state seventy-five per cent of 
the fees collected by him in connection with the registration of 
automobile licenses and the furnishing of duplicate plates and 
numbers therefor and for the duplication of lost plates. 

Fees paid for the registration of motor-vehicles as provided in Section 
15, Article IV, Title VII of Chapter 190, of the Session Laws of 
1919, are reduced one-half if paid after July 1. 


Mr. George E. Johnson, State Engineer, Lincoln, Nebraska. 


Dear Sir: You inquire whether County Treasurers 
are required to turn in to the state three-fourths of all 
money collected under the provisions of sections 15, 16, 19 
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and 23 of House Roll No. 299, passed at the last session 
of the legislature, or whether they are required to turn 
in to the state three-fourths of the fees collected under 
the provisions of sections 15 and 16 and all the fees col- 
lected by them under the provisions of sections 19 and 23 
of said act. 


You inquire also whether it is only the fees provided 
for in Section 15 of said act that are lessened by one-half 
if paid after July 1st, or whether the provision for one- 
half fee when payment is made after July 1st applies 
also to the fees collected under the provisions of said 
sections 19 and 23. 


I will answer your questions in the order in which they 
are asked: 


First. It is our opinion that twenty-five per cent of 
all fees collected by county treasurers under the provisions 
of any and all sections of said House Roll No. 299 is re- 
tained by him for the use of the road dragging fund of 
his county, and the other seventy-five per cent is paid over 
to the state; that is to say, the county treasurer is en- 
titled to retain for the road dragging fund of his county 
twenty-five per cent of the fees collected by him in con- 
nection with the registration of automobile licenses and 
the furnishing of duplicate plates and numbers therefor 
and the duplication of lost plates, whether such fees are 
paid under the provisions of section 15, 16, 19 or 23. 


Second. It is also our opinion that it is only the fees 
provided for by section 15 that are reduced by one-half 
if paid after July 1st. The statute in express terms limits 
the provision for the fifty per cent payment to cases aris- 
ing under section 15 of the act. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By GEORGE W. AYRES, 
July 25, 1919. Deputy Attorney General. 
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Automobile Fees 


No part of the County Road Dragging Fund or of the State Highway 
Fund can be legally used for the payment of additional help in the 
county treasurer’s office. 

The County Treasurer is entitled to a percentage on money collected 
for automobile licenses. 


Mr. Geo. E. Johnson, Secretary, Depariment of Public 
Works, State House, City. 


Dear Sir: In response to your letter of February 23, 
the Motor Vehicle Law, Section 16, is clear in its pro- 
visions that the 25% of the automobile license fees re- 
ceived by the county shall be used by the county board 
for road dragging and equipment for road dragging, for 
strawing, claying or stable littering the roads and for no 
other purpose. 


No part of such fund can be legally used for the pay- 
ment of additional help in the county treasurer’s office. 
Neither can any portion of the State Highway Fund, ob- 
tained from automobile licenses be used legally for any 
such purposes. Any additional help in the county treas- 
urer’s office, if such be actually necessary, can be paid 
from the county general fund only. 


Section 2439 Revised Statutes, 1913, provides that the 
county treasurer is entitled to a percentage on all moneys 
collected by him. Moneys collected for automobile licenses 
belong in this category, and percentage so collected could 
be used to compensate extra help. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
February 25, 1920. Assistant Attorney General. 
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Automobiles 


It is unlawful for any person under sixteen years of age, to operate a 
motor vehicle, even if accompanied by an older person. 


Miss Edith Johnson, Weeping Water, Nebraska. 


Dear Madam: In answer to your letter of August 8, 
will say that the language of the most recent law in re- 
gard to a minor under sixteen years, operating a motor- 
vehicle, reads as follows: 


“It shall be unlawful for any person under sixteen years of age 
to operate a motor-vehicle and any owner, dealer, 
or manufacturer of motor-vehicles, who permits a person under sixteen 
years of ag to operate a motor vehicle shall be 
deemed guilty of a misdemeanor, and shall be punished, as hereinafter 
provided for violation of the provisions of this article.” 


There is nothing in the language of this section of the 
statute which makes any difference if a child is being 
accompanied by an older person, who can or cannot drive 
an automobile. Certainly, if the older person accompany- 
ing the child could not drive an automobile, the child 
would be operating it. On the other hand there might 
be some question as a matter of fact as to who was operat- 
ing the car in case the child was accompanied by an older 
person, who could operate it, and maintained complete 
supervision over the operation. In that case a court might 
hold that as a matter of fact the car was operated by the 
older person and not by the child. I do not know that 
the matter has ever been tried out in the court, and could 
not say definitely what would be their holding. 

My suggestion would be that the best construction to 
place upon the law is that the handling of a car in any 
way by a minor under the age of sixteen is a violation of 
the law. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
. By CECIL F. LAVERTY, 
August 10, 1920. Assistant Attorney General. 


66 REPORT OF THE ATTORNEY GENERAL 


Banks 
A Guaranty Fund deposit cannot be reduced by the bank. 


Hon. J. E. Hart, Secretary, Department of Trade and 
Commerce, Lincoln, Nebraska. 


Dear Sir: In answer to your letter of February 5th 
will say that I have examined carefully Sections 44 to 48 
inclusive of Article XVI, Chapter 190 of the Session Laws 
of 1919, being the laws relative to the Depositor’s Guar- 
anty Fund, and in my opinion there is no provision made 
for revising the Guaranty Fund deposit of any bank down- 
ward except in the cases of new banks which are provided 
for in Section 46. 


Section 47 is to be construed as fixing 1% per cent of 
the average daily deposits as the maximum amount whic. 
a bank is required to have and 1 per cent is the minimum, 
but the maximum so fixed is to be construed only as ap- 
plying to the stopping of the 1/20 of 1 per cent levy pro- 
vided for in Section 46 and not as being the maximum 
which must be in the fund and above which may be re- 
mitted. The operation should be this: the fund must be 
equal to 1 per cent of the average daily deposits; if it 
falls below this, a special assessment has to be levied to 
bring it to the 1 per cent. From that point the 1/20 of 
1 per cent levy is in force until it reaches 1% per cent; 
when it has reached 114 per cent, the 1/20 of 1 per cent 
levies cease, but the fund remains as it is at this point 
until such time as by withdrawal to meet demands caused 
by insolvent banks it shall be reduced below the 1% per 
cent, when the 1/20 of 1 per cent levies will again be in 
foree. But at no time and under no circumstances is 
there any provision for any part of the fund set aside 
being refunded to the bank itself. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By CECIL F. LAVERTY, 
February 10, 1920. Assistant Attorney General. 


od 
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Banks 


Unless a bank had received its certificate giving its depositors the bene- 
fit of the guarantee fund before the passage and approval of Chapter 
17, of the Session Laws of 1919, it cannot receive such a certificate 
until after two years, 


State Banking Board, State House, City. 


Dear Sirs: I am writing this as the ruling of the 
State Banking Board on the question of whether ‘the ap- 
plications for bank charters which were pending at the 
time Senate File 244 passed the Senate, are to come in 
under the old or the new law relating to the guarantee 
of bank deposits. 


Senate File 244 provides in substance that a bank shall 
not be subject to any of the liabilities or receive any of 
the benefits from the state guarantee fund until it has 
been in existence and doing business for two years. The 
question is whether some thirty banks who had applica- 
tions on file at the time this bill was signed by the Gover- 
nor with the emergency and became a law, are to receive 
the benefits of the old law which gives them the guarantee 
fund protection or whether they will come under the new 
law and wait two years without the guarantee. 


My opinion is that they must come under the new law. 
My reasons are the clearly expressed language of the bill 
which says: ‘‘A Bank * * * which has not been granted 
the certificate provided for in this section prior to the 
passage of this act.’? From the face of the bill it is 
therefore clear that the legislature specifically cut off 
from either the obligations or the benefits of the guar- 
antee fee, banks which had not yet received a charter, 
even though their application may have been pending. 
There is nothing unusual about this ruling. It is a clear 
case of the statute being passed without a saving clause 
to protect existing causes of action and the law is pretty 
clear that unless there is a saving clause that the rights 
are to be determined under the new law. 
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In addition to the legal reasons it is most fitting and 
necessary to obtain the full effect of this law to hold as 
I have held. The law was passed to protect the deposit- 
ors in banks. It was passed because of the vast number 
of new banks which were being formed in communities 
that already were being adequately served. The result 
of this would have been that eventually some of the banks 
in these communities would have had to cease operation. 
This loss would have come eventually upon the depositors 
through the guarantee fund. To permit at the last mo- 
ment thirty new banks to start operations under the bene- 
fit of the old law, in many cases under the conditions 
where it would be impossible to eventually succeed, would 
be to endanger the state guarantee fund, imperil the safe- 
ty of the depositors in banks protected by that fund and 
to defeat the purposes of the new law. 


It is therefore my opinion that unless a bank had re- 
ceived its certificate giving it the guarantee fund before 
this bill was passed, that it cannot receive such a certi- 
ficate until after two years. 


Very truly, 


CLARENCE A. DAVIS, 
April 26, 1919. Attorney General. 


Blue Sky Law 


No corporation can dispose of securities, except those exempted in 
Section 2, of Article XX, of Chapter 190, of the Session Laws of 
1919, without a permit from the Bureau of Securities. 


Westbrook Tank Line Company, Pipestone, Minnesota. 


Gentlemen: No corporation whether legally organized 
or a ‘‘common law corporation”’ can dispose of securities 
lawfully within the State of Nebraska without a permit 
from the Securities Commission. 
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The only securities exempt from the Blue Sky Law 
are those specified in the second section of said law, to-wit: 
municipal and governmental bond; bond or notes secured 
by first mortgage liens upon real estate; securities issued 
by national and state banks; trust companies; building 
and loan associations and insurance companies, when au- 
thorized to do business in this state; railway securities; 
securities of corporations not organized for profit, and 
securities acquired by the owner in the usual course of 
business, owned in good faith, and sold in the usual course 
of business when the expense of the sale does not exceed 
two per cent of the sale price. : 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
December 13, 1920. Assistant Attorney General. 


Blue Sky Law 


Corporations organized in the State of Nebraska, prior to the enact- 
ment of Article XX, Title V, Chapter 190, of the Session Laws of 
1919, which are not at this time selling any other stock or securi- 
ties and who are not increasing their capital stock, can properly 
amend their articles of incorporation with regard to the business 
of the company to be carried on, without the approval of the 
Bureau of Securities. 

A corporation organized after the passage of the act, cannot amend 
during the time the corporation is selling stock or other securities, 
without the approval of the Bureau. 


Messrs. Scott, Bancroft, Martin and Stephens, 134 So. 
LaSalle St., Chicago, Ill. 
Attention Mr. J. E. MacLeish. 


Gentlemen: Replying to your letter of the 23rd in- 
stant with regard to our interpretation of Section 14 of 
Article XX, Chapter 190, 1919 Session Laws of Nebraska, 
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would advise we have not interpreted this section to ap- 
ply to corporations except where they have come within 
the original jurisdiction of this Bureau, that is, corpora- 
tions organized in the state of Nebraska prior to the 
enactment of this particular law where said corporations 
are not at this time selling any other stock or securities, 
and where they have not and are not now increasing their 
capital stock, such corporations can properly amend their 
articles of incorporation with regard to the business of 
the company to be carried on, without the approval of 
this Bureau. 


However, now as to corporations organized in this 
state after the passage of this act, the situation is a dif- 
ferent one. The act contemplates the approval of this 
Bureau upon the incorporation of any and every company 
properly coming within the purview of the act. See sec- 
tion 2 of said act for exemptions. This being true it be- 
comes necessary for this Bureau in the first instance to 
approve articles of incorporation in order for the com- 
pany incorporated here to issue its original stock, and 
after this original authorization has been had and time 
elapsed thereunder and once the company has ceased sell- 
ing its stock, we act on the theory that an amendment of 
the articles of incorporation of such company need not 
be approved by this Bureau, unless such amendment con- 
templates the issuance of further stock in this state. The 
basis for this interpretation being that when we have 
approved the original incorporation and the purchasers 
of stock have become interested in the company and the 
company has ceased stock selling, that thereafter the ori- 
ginal stockholders who have their money invested have 
the right to deal with their company so far as may effect 
only themselves.as members of the company. But should 
any amendment be made during the time the company is 
selling stock or other securities, it must have the approval 
of this Bureau. 


, Now summing up the situation, our interpretation is 
somewhat after the fashion outlined by you as your theory 


Ea 
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and in your recent letter, to-wit, the sale of securities is 
the primary consideration in the interpretation of the 
term ‘‘business’’ as used in section 14 of the act. 

Trusting this answers your inquiry and assuring you 
of our willingness to further assist you on points of this 
character, we are, 

Very truly yours, 
BUREAU OF SECURITIES, 


By G. T. TOU VELLE, 
July 30, 1920. Chief. 


Blue Sky Law 


Where a company, without a permit to sell securities in Nebraska 
through an agent, fosters business and interests investors in Nebras- 
ka, and induces investors to go outside of the state for investiga- 
tions, and the investor purchases outside of the state or through 
the United States mails, the Blue Sky Law is violated. 


Mr. Arthur C. Thompsen, Attorney at Law, Omaha, Nebr. 


My dear Mr. Thompsen: Pursuant to your recent re- 
quest to the attorney general and to the Bureau of Securi- 
ties concerning the possible violation of the Blue Sky 
Law, I would advise as follows: 


According to the information before me one Phillips 
entered into a contract with the general agent of the 
Porter Tractor Company of Des Moines, lowa, where- 
under he was to sell stock of said company and for his. 
services he was to receive a certain commission on all 
stock sales made; that thereafter Phillips made two trips. 
to Edgar, Nebraska, to see a Dr. Woods of that town and 
to, solicit his subscription in behalf of the company for a 
stock investment; that he described the affairs of the- 
company minutely to the doctor and advised him how the 
stock was to be sold and then urged him to go to Des 
Moines. to.make an independent investigation; that Dr. 
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Woods did go to Des Moines, investigated the affairs of 
the company, was satisfied as to the merits of the invest- 
ment in stock of the company and then returned to Ne- 
braska, at which time Phillips again saw him. That the 
doctor bought $25,000 worth of stock in the é¢ompany; 
that Phillips has received part of his commission compen- 
sation and is now suing for the balance. It is further 
shown that the doctor stated he would not buy stock in 
the company if Phillips was to receive a commission for 
negotiating such sale. 


Assuming that the foregoing statement is a correct 
exposition of the facts in the case, | would draw your 
attention to article XX, chapter 190 of the 1919 Session 
Laws, and more particularly to the following sections: 


“Sec. 3. Permits required—Every person, before selling or nego- 
tiating for the sale of any securities not specially exempted from the 
provisions of this article, shall apply to the department for a permit 
in the manner hereinafter set forth.” 


“See. 4. Application for permit and accompanying exhibits.—No 
person either as principal or through brokers or agents, shall sell or 
offer for sale or, by means of any advertisement circular or prospectus, 
or by any other form of public offering, attempt to promote the sale 
of any securities in this state,” * * #* 


“See. 17. Non-resident sellers of stock—power of attorney.—Prior 
to issuing or selling any stocks or securities the applicant, if a non- 
resident of the state, and under the supervision of this article, shall 
file with the department an irrevocable power of attorney making the 
secretary of the department the attorney in fact of the applicant and 
all process issued in this state against the applicant in any section 
(action) instituted in the county where the cause of action arose, may 

* be served upon said attorney with same force and effect as if such 
applicant were a domestic company having its principal office in such 
county.” 


“Sec. 23. Violation—penalty.—Any person within the purview 
hereof, failing to file any statement required, shall be deemed guilty 
of a misdemeanor and shall be fined not more than one hundred 
($100.00) dollars for each day in default. Any person refusing to 
submit to the examination herein provided shall be deemed guilty of 
a misdemeanor, and shall be fined not less than one hundred ($100.00) 
dollars. Any person selling or negotiating the sale of any stock or 
securities, not herein exempt, without a permit from the department 
as herein provided, shall be deemed guilty of a misdemeanor, and 


——— 
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shall be fined not less than one hundred ($100.00) dollars nor more 
than one thousand ($1000.00) dollars and the sale or negotiating for 
sale of such share of stock and each security shall constitute a sepa- 
rate offense.” 


Paying particular attention to section 4 as above 
quoted, it seems to me and to the department that this 
case is squarely within the provisions of said section. 
You will note that the section uses the expression ‘‘at- 
tempt to promote the sale of any securities in this state,’’ 
thus differentiating from the case where an actual sale 
is made. If this case does not come under this section 
and under this law, then apparently the state might as 
well refrain from any further attempt to enforce said law, 
because it will be a very simple matter, entirely practical 
and possible, for a company to promote the sale of its 
securities in this state through the efforts and auspices of 
an ‘‘unacknowledged”’ agent and then when it gets caught, 
deny the agency and attempt to portray the transaction 
as an innocent diversion upon the part of said agent. 


Really I cannot see where there is any grave question 
as to the jurisdiction or purview of the Blue Sky Law 
under the circumstances of the immediate case. Here you 
have the company, through its general agent, fostering 
this very situation by planting in this state a man who is 
to make it his business to interest investors in the stock 
of the company, and after working up interest in such 
investment request the investor to slip across the state 
line and satisfy himself as to the investment, either mak- 
ing his purchase while across the line or through the 
medium of the United States mails, thus ostensibly creat- 
ing a sale dutside the boundaries of the state, and by 
subterfuge and evasion slip through the tentacles of the 
law. 


Another point involved here is the fact that this un- 
acknowledged agent has received part of his compensa- 
tion for his illegal act, thus to all appearances estopping 
the general agent of the corporation from denying re- 
sponsibility for the act. If this unacknowledged agent 
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was not the moving cause and prime factor in negotiat- 
ing this sale, then why compensate hini? Upon what 
grounds can the agent for the corporation stand in court 
and with one breath deny responsibility for the acts of 
a person, and in the same breath retain and accept the 
fruits and benefits of the acts of this person? and encour- 
age him to further acts of like nature by means of re- 
imbursement for the present acts? As an old established 
principle of agency this cannot be true and the courts 
are fairly unanimous on this point. For instance, see the 
6th volume of the 2nd Dec. Am. Dig. section 426, part 10; 
Vol. 21 R. C. L. sec. 99 and 104; West Texas Supply Co. 
v. Donavan, 182 8. W. 425; Hayward Lumber Co. v. Cox, 
104 S. W. 403; Fuchs v. Standard Thermometer Co., 144 
N. W. 484; Mulford v. Torrey Exploration Co., 100 Pae. 
596; Hudson v. Seeley’s Specialties Co., 124 Pac. 1051. 


We have not had time to go into this matter at any 
length but all I am attempting to do is to give you a 
general consensus of opinion on the part of this depart- 
ment and to inform you as to. the executive interpreta- 
tion placed upon this law in this respect. At the present 
time we have a number of cases of somewhat similar 
character before us and we have one ease in particular 
which we have drawn to the attention of your county at- 
torney, Mr. Shotwell, for the purpose of prosecution, and 
at a later date we.expect to have this matter thoroughly 
briefed. AS matters stand we are satisfied that if any 
individual or collection of individuals attempts to pro- 
mote the sale or negotiates the sale of any stocks or securi- 
ties as defined under the Blue Sky act and within the 
state of Nebraska without being specifically exempted 
from the operation of the act by virtue of the provisions 
thereof, or without having a permit from the Bureau of 
Securities, Department of Trade and Commerce, that in 
so promoting, negotiating or selling said securities, it is 
in violation of the Blue Sky Law and subject to its penal- 
ties. This is true regardless. of the fact that any such 
sale was finally consummated outside of the state where 
in the first instance the ‘‘moving cause’’ for such sale 
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resides within the state and where the ‘‘moving cause’’ 
was retained for that particular purpose and where the 
benefits of his acts were accepted and retained by the 
non-resident parties. In further support of our theory 
see case of Thomson v. lowa Travelling Men’s Ass’n, 
129 N. W. 529 (Neb.). 


In conclusion would advise that the Bureau of Securi- 
ties will be interested in receiving a statement in detail 
covering this transaction if you are in position to give 
it, as I believe a violation of the law has occurred here, 
and if so, appropriate action should be taken. 


Trusting this meets your approval, answers your in- 
quiry and regretting the circumstances which compel me 
to refrain from giving you a decisive line of authorities 
on this case, I am, 

Very truly yours, 
G. T. TOU VELLE, 
March 22, 1920. Assistant Attorney General. 


Bonds 


When a question submitted to the voters of a village is the issuance of 
bonds in a certain amount, the entire issue is void if this amount 


is beyond the legal limit. A 


George W. Marsh, Esq., State Auditor, Lincoln, Nebraska. 

Dear Sir: It appears from your letter of October 7th 
that the village of Monroe has recently voted an $8,000 
issue of lighting bonds, both the ordinance and the no- 
tice of election specifying the amount of bonds to be is- 
sued at $8,000. This amount exceeded the 10% legal limit, 
the amount that the village could legally vote being $4,400. 
The village now wishes to register the bonds to the amount 
of $4,400. 

Although there is some legal authority to the con- 
trary, in our opinion the entire issue is invalid. The ques- 
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tion submitted to the voters was the issue of bonds in 
the amount of $8,000, not in an amount ‘‘not to exceed’’ 
$8,000, and this amount being beyond the legal limit, the 
entire issue is void. 


The Supreme Court has so held in the case of Reine- 
man v. Railroad Company, 7 Nebr. 310, and in holding 
an entire bond issue invalid because in excess of the legal 
limit said: ‘‘The proposition submitted to the electors 
was an entirety and indivisible. It exceeded the statutory 
limit and was therefore wholly unauthorized. The elec- 
tion was simply a void act conferring no authority what- 
ever upon the Board of County Commissioners to issue 
the bonds of the county in any amount whatever.’’ 


State v. Babcock, 24 Nebr. 640, also holds an entire 
issue invalid because a portion was in excess of the legal 
limit. 

C. B. & Q. R. R. Co. v. Babcock, 63 Nebr. 624, holds 
that where discretion is given to the municipal authori- 
ties to issue bonds not to exceed a certain amount, bonds 
may be issued up to the legal limit under such authority. 
Such was not the case in the Monroe issue, as the ordin- 
ance provided for a stated amount. 


The Supreme Court of the United States in Davies v. 
Dickinson, 172 U. S. 657, and the Supreme Court of Wis- 
consin in McGillivray v. School District, 112 Wise. 354, 
hold that only the amount issued in excess of the legal 
limit is invalid, and that the amount within the limit is 
valid. 


However, we are governed by the Nebraska cases and 


it seems that you are correct in your position of refus- 
ing to register any portion of the Monroe issue. 


Yours respectfully, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
October 8, 1920. Assistant Attorney General. 
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Bonds 


School districts do not have the authority in Nebraska to issue six 
per cent bonds, when the proposition submitted to the electors was 
the issuance of five per cent bends, nor to issue bonds not redeem- 
able within ten years, when the question submitted to the popular 
vote was the issuance of bonds redeemable within ten years. 


George W. Marsh, Esq., State Auditor, Lincoln, Nebr. 


Dear Sir: The quotation from Simonton on Municipal 
Bonds, Section 83, contained in your letter of November 
3, reading: 


“When matters are submitted to the voters which the statute does. 
not require to be submitted, in such a case the proposition as to such 
matters need not be followed, but may be changed at the pleasure 
of the board authorized to issue the bonds.” 


while supported by the case of Yeasler v. Smith, 1 Wash. 
308, sets forth a dangerous principle of law. We have 
been able to find no adjudicated cases in Nebraska which 
support such a doctrine, and we are inclined to think that 
our courts would rule the other way on a similar proposi- 
tion. In the case of Tooky v. Omaha, 54 Neb. 370, where 
a municipality had authorized the issuance of bonds to 
purchase a site for and to construct thereon a public 
market, our supreme court held that such bonds could 
only be used for the exact purpose for which the people 
voted them, and could not be used for the construction 
of a public market upon park property already owned 
by the city. You will notice that this quotation is in ap- 
parent conflict with the previous part of the section quoted 
which reads: 


“And the proposition as accepted by the people must be followed 
and the provisions of the proposition as submitted and accepted cannot 
be changed or departed from by either the officers charged with the. 
duty of issuing the bonds or making the subscription or by the legisla- 
tive body of the municipality, and in case such a change be made the 
issue of the bonds will be restrained.” 


In our judgment the quotation referred to in your let- 
ter is not sufficient authority to permit school districts in 
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Nebraska to issue six per cent bonds when the proposi- 
tion submitted to the electors was five per cent bonds, or 
sufficient to warrant the issuance of bonds not redeem- 
able within ten years when the question submitted to the 
popular vote was the issuance of bonds redeemable with- 
in ten years. 


In our judgment such a deviation from the proposition 
submitted to popular vote would jeopardize the legality 
of the bonds. Besides resting upon an unsound principle 
of law such a practice savors of a fraud upon the elect- 
orate, and well merits both legal and popular condemna- 
tion. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
November 3, 1919. Assistant Attorney General. 


Bounties 


If a coyote scalp is defaced, and identified to comply with Section 482, 
of the Revised Statutes of 1918, so that it cannot again be pre- 
sented for the purpose of obtaining a bounty, the scalp may be 
left on the hide. 


Mr. W. L. Stanley, County Clerk, Central City, Nebraska. 


Dear Sir: We have your letter asking if it is neces- 
sary that you as county clerk require the scalp with two 
ears and face down to the nose to be separated from the 
hide and destroyed when coyote scalps are presented for 
the payment. of bounty, and if you can, by slitting the 
ears apart and making some identification mark on the 
scalps, allow the scalps to be left attached to the hide of 
the coyote. 


In answer to this question we quote you Section 482 
of the Revised Statutes of 1913 which reads as follows: 
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“Tt shall be the duty of the county clerk to give such person or 
persons on receiving said scalps a certificate of the number and kind 
of such scalps accepted by him for bounty and deface such scalp by 
cutting the same in two parts so as to separate the two ears, and shall 
keep a record of the number and time by him certified and destroyed.’’ 


It is the contemplation of the law that these scalps 
when presented for bounty shall be destroyed; but we 
are satisfied that if the scalp is defaced and identified 
so that it cannot be again used or presented for purposes 
of obtaining a bounty, that the scalp may be left on the 
hide; because in some instances the parties might desire 
to make a robe or rug of the hide and would like to have 
the same defaced as little as possible. We are, 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
January 10, 1920. Deputy Attorney General. 


Bovine Tuberculosis 


The Secretary of Agriculture may make rules and regulations that all 
inspections of live stock shall be conducted by agents of that depart- 
ment, or inspectors licensed by it. 


Mr. Leo Stuhr, Secretary of Agriculture, Lincoln, Nebr. 


Dear Sir: In response to your inquiry as to the au- 
thority of your department to take over the entire in- 
spection within this state of tubercular live stock and to 
eliminate the inspection of tubercular cattle by private 
inspectors, in our opinion your department has ample 
authority to do so by making rules and regulations that 
all inspections of live stock shall be conducted by agents 
of your department or inspectors licensed by it. 


Section 1, Article II, Title 3, Chapter 190 of the Laws 
of 1919 provides that the Department of Agriculture shall 
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be vested with the power and charged with the duty of 
determining and employing the most effective means for 
the prevention and eradication of contagious and infec- 
tious diseases of live stock and of regulating the move- 
ment of animals exposed to such disease within the state. 
Section 3 of Article XX of the same chapter provides that 
the cattle shipped into this state, with a few exceptions, 
may be tested for tuberculosis under rules and regula- 
tions prescribed by your department. Section 4 authorizes 
the department to make all necessary rules and regula- 
tions to carry this article into effect. In our opinion 
these provisions afford your department authority to take 
over the entire inspection of tubercular live stock with 
the exception of the inspection of milch cows contemplated 
by Section 4 of Article VI of the same act, which may 
be conducted by any duly licensed veterinarian. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
February 28, 1920. Assistant Attorney General. 


Children 


No person shall give the custody of any child, unless temporarily, to 
any person or association not duly licensed by the Department of 
Public Welfare. A, record must be kept in regard to every child 
so placed in custody. 


Mr. H. H, Antles, Secretary of Department of Public Wel- 
fare, Lincoln, Nebraska. 

Dear Sir: This department having been asked for an 
opinion as to the construction of Sections 1, 2, 3 and 4 
of Division 11 of Chapter 190 of the Laws of 1919, we pro- 
ceed to give our views of these sections. 


Section 1 provides: 
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“No person, other than a parent, shall place out, or give the care 
and custody of, any child, to any person or association, other than 
temporarily, unless such person shall be duly licensed by the Depart- 
ment of Public Welfare under such rules and regulations as said de- 
partment shall prescribe. The department may grant or revoke’ such 
license and make or annul rules regarding the issuance or revocation 
thereof.”’ 


By this section it is clearly provided that no person 
shall give out the care and custody of any child to any 
person or association, unless temporarily, until duly 
licensed by the Department of Public Welfare. 


Section 2 provides as follows: 


“Persons or courts, charged with the care of dependent and de- 
linquent children, who shall place out, or give the care and custody 
of, any child, shall keep and preserve a record of the full name and 
actual or apparent age of such child, the names and residence of its 
parents, so far as known, and the name and residence of the person 
or association with whom such child is placed. If such person or as- 
sociation shall subsequently remove such child from the custody of 
the person or association with whom it was placed, the fact of such 
removal and disposition of such child shall be entered upon such 
record.” 


This section clearly provides that a record must be 
made in regard to such child who has been placed in the 
care and custody of any person or association, and the 
nature of such record is clearly stated in the section 
quoted. 

Section 3 provides: 

“Such persons or courts shall report to the department of public 
welfare on the first day of each month specifying the matters and 


things required in the record mentioned in the next preceding section” 
(which is Section 2). 


Construing this section we find that a record of the 
child, its age, its name and its parents and the person or 
association with which the child is placed is made and 
given to the Department of Public Welfare. It neces- 
sarily follows that these reports are not to be destroyed 
or thrown away but are to be kept by the Department 
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of Public Welfare and they should be kept so as to be 
available in case it is necessary to ascertain any of those 
facts, and should be given out only on the order of the 
court, and it is not necessary to make the same public 
unless you are so ordered to make them public by some 
court. 


The provisions of Section 4 are, in substance, that no 
association incorporated under the laws of any other state 
shall place in any family home within this state, either 
with or without indenture or for adoption, any child, with- 
out first entering into an undertaking to the Department 
of Public Welfare with such sureties as the Department 
may require, conditioned that no child having any con- 
tagious or incurable disease or having any deformity or 
being of feeble mind or vicious character, will be brought 
into the state by such society or its agents, and that it 
will receive and remove from the state any child brought 
therein which shall become a public charge within the 
period of five years. No person shall receive to be placed: 
in a home, any child on behalf of such association which 
shall not have complied with the requirements of the pro- 
visions of this article. The evident object and purpose 
of this section is to prevent the placing of children from 
other states in the homes of persons residing in this state 
unless they are free from contagious and incurable dis- 
ease and have no deformity and are not feeble minded, 
or of vicious character. The requirements of this section 
are cleat and easy to understand, and we assume that they 
will require no construction or interpretation. 

Trusting this answers the question presented to us, 
we are, 

Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
January 2, 1920. Deputy Attorney General. 


OPINIONS 83 
Cigarettes 


To All Prosecuting Officers. of Nebraska: 


I desire to call your especial attention to the fact that 
today there goes into effect in Nebraska a new law gov- 
erning the sale of tobacco and cigarettes. 

This law is a radical departure from the previous law 
of our state in regard to these matters. This law was 
passed by the legislature after the most serious considera- 
tion and a great deal of time and attention had been given 
to its preparation. 

We are all aware that during the past several years 
the law of this state relating to the sale of cigarettes was 
repeatedly broken; repeated prosecutions were brought 
under the law; but owing to a pretty general public senti- 
ment on the matter it was very difficult to secure convic- 
tions. Under this new law, House Roll 297, the sale of 
cigarettes by licensed dealers is permitted to people over 
the age of twenty-one years. This law was passed by 
the legislature in the firm belief that by making lawful 
the sale to persons of older years, it would be more easy 
to secure convictions against dealers who sell cigarettes 
to minors. 

I am very anxious that a most strict enforcement of 
the law be made, and I recommend to your earnest con- 
sideration the immediate prosecution of any persons with- 
in this state who are guilty of selling or of giving away 
cigarettes, cigars or tobacco to persons under the age 
of twenty-one years. 

It seems to me that under this new statute which per- 
mits the sale of cigarettes to adults, we ought to have 
the united support and co-operation of all law-abiding 
citizens in our earnest endeavor to prevent the sale of 
these things to people of tender years, to whom, there 
seems to be little question, they prove a mental and 
physical deterrent. 

CLARENCE A. DAVIS, 
Attorney General. 
Lincoln, Nebraska, July 19, 1919. 
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City Elections 


The six names, either printed or written in on the primary ballot, re- 
ceiving the highest number of votes at the primary election are 
entitled to places on the official ballot for the general city election. 


Mr. J. P. Morris, Kearney, Nebraska. 


Dear Sir: You say that prior to the recent primary 
city election in the city of Kearney three men announced 
hemselves as candidates for the office of city commis- 
sioners and took the necessary steps to get their names 
rinted on the primary ballot and that at the primary elec- 
tion the names of other parties were written in on the 
ballot by the electors. You inquire whether the names 
thus written in are entitled to a place on the official ballot 
or the general city election. 


The question which you ask has not been passed upon 
directly by our supreme court and may therefore be said 
o be not entirely free from doubt. I am of the opinion, 
however, that the six names, either printed or written in 
on the primary ballot receiving the highest number of 
votes at the primary election are entitled to places on 
he official ballot for the general city election. Section 
5293, Revised Statutes of 1913, designates certain requi- 
sites of the primary ballot used in the nomination of City 
Commissioners and says further: 


“In all other respects the general character of the paper ballot 
to be used shall be the same as authorized by the Australian Ballot 
Law of the State.” 


Section 1995, Revised Statutes of 1913, which is a part 
of the ‘‘Australian Ballot Law’’ provides among other 
things: 

“A blank space shall be provided into which electors may write 


the name of any person for whom they wish to vote and whose name 
is not printed on the ballot.” 


You inquire further whether a citizen can become a 
legal candidate for election to a city commission where 
he has not filed in accordance with the primary law. 
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As has been heretofore stated, he may, in my opinion, 
if he receives the requisite number of votes by having 
his name written in at the primary election. 


What is said herein is to be regarded merely as an 
expression of the personal views of the writer upon the 
subject and not as an official opinion of the department 
for the department does not render official opinions to 
any one other than state officers and county attorneys in 
certain classes of cases. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By GEORGE W. AYRES, 
March 15, 1919. Special Assistant Attorney General. 


Claims—County 


Where an illegal tax is levied and the same is paid by the individual 
taxpayers, without protest at the tyme of payment, the individual 
taxpayers cannot recover the same from the county, but the county 
board may make a refund upon proper claims being filed. 


The county commissioners may levy a tax to. meet a judgment or out- 
standing claims which are sustained by the court. 


A judgment and other claims for previous years may be paid out of 
the tax levy for the present year. 


County Commissioners of Saunders County, Wahoo, Nebr. 


Gentlemen: In answer to the numerous oral questions 
which have been asked this department in regard to the 
situation which now exists relative to the payment of a 
certain judgment against Saunders County, together with 
other claims arising from the construction of certain 
bridges in Saunders County, during the years 1918 and 
1919, will say that these questions cover a good many 
different points and to properly answer them, a very com- 
plete knowledge of all of the facts is necessary. We have 
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endeavored to secure a compléte enough knowledge of the 
facts to serve as the basis of our opinion, and have in-: 
vestigated rather carefully and will attempt to cover 
every point upon which the opinion of this department 
is desired. 


In order to get the situation clearly in mind, a state- 
ment of the facts in regard thereto would be proper, and 
if the facts as we have them are correct, the conclusions 
which we will subsequently give will be our opinion. If, 
however, any of the facts should be incorrectly stated, it 
might cause some change in the decision at which we ar- 
rive. 


Our understanding is that sometime in December, 1917, 
Saunders County contracted with the Central Bridge and 
Construction Company of Wahoo, Nebraska, for the eree- 
tion of bridges and culverts during the year 1918; that 
these bridges were built and that the total amount thereof 
aggregated about $75,000; that the county did not have 
sufficient funds on hand to pay for the same and attempted 
during the year 1919 to make a levy of five mills in ad- 
dition to the regular fifteen mill levy, without a vote of 
the taxpayers, under the provisions of Chapter 26 of the 
Laws of Nebraska for 1919, for the purpose of paying 
these claims; that actions were subsequently brought, two 
of them in fact, one in the nature of an injunction action, 
and the other an appeal from the decision of the Board 
in allowing the claim and in making the levy. 


The case involving the question of the validity of the 
levy firially reached the Supreme Court of the State of 
Nebraska and was decided on April 17, 1920, being the 
case of Beadle v. Sanders, 177 N. W., 789. In this case 
the Supreme Court held that the five mill levy in excess 
of the fifteen mills (regular levy) was void. Its further 
holdings in this will be subsequently considered. 


In the other case, upon appeal to the District Court 
from the decision of the County Commissioners allowing 
claims for work done, the court held that the claims were 
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properly allowed and sustained the holding of the Com- 
missioners, rendering judgment against the county in a 
sum of something over $50,000. That case was decided 
in the District Court of Saunders County on July 15, 1920. 
The intervening taxpayers in that case are now attempt- 
ing to appeal to the Supreme Court of the State of Ne- 
braska. Our understanding is that they have filed a bond 
which provides merely that they will pay the costs in the 
action, but that they have not filed a bond for double the 
amount of the judgment. 


We understand, further, that you are at present con- 
sidering the question of making the levies for the coming 
year, and as a basis for making those levies, desire to 
have certain specific questions answered, and also one 
other question with relation to the past illegal five mill 
levy, which questions are as follows: 


1. Can the County Commissioners refund to the 
individual taxpayers, the amounts collected from them 
under the illegal five mill levy? 


2. Can the County Commissioners levy a tax at 
the present time to pay the judgment and other claims 
now outstanding? 


3. Can the judgment and other claims for previous 
years be paid out of the tax levy for the present 
year? 


In answer to the first question, will say that the gen- 
eral rule of law is that where an illegal tax is levied and 
the same is paid by the individual taxpayers without pro- 
test at the time of payment, the individual taxpayers can- 
not recover the same from the county. In other words, 
should they bring a suit against the county to recover the 
amount of the taxes they have thus far paid, they would 
be unable to secure a judgment against the county. How- 
ever, should they file claims with the county board, ask- 
ing for refund of the taxes thus paid, and the county board 
allowed such claims, we do not believe that upon appeal 
of any other party or objection thereto by any other party, 
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the court would hold that the County Commissioners ex- 
ceeded their authority in refunding these amounts and 
paying the claims so filed. 


The question then becomes whether the County Com- 
missioners can order this refund without the claims being 
filed by the individual taxpayers. The better form would 
undoubtedly be to have the individual taxpayers file their 
claims, but inasmuch as the County Commissioners could 
pay them when the claims are filed, we see no reason 
why the County Commissioners could not order a refund 
of these taxes without the claims being filed, and believe 
that the courts would sustain their action in this respect. 


In answer to the second question, will say that there 
are a number of points involved which must be taken into 
consideration. First of all, we understand that there is a 
contention that the appeal, which has been cited, to the 
Supreme Court of the State of Nebraska from the judg- 
ment rendered in the District Court of Saunders County 
against Saunders County, prevents the levying of a tax 
to pay this judgment until such time as finally passed 
upon by the Supreme Court. We cannot agree with this 
argument. The fact that the case is now being appealed, 
cannot operate in any way to prevent the County Com- 
missioners from exercising their lawful right to levy taxes 
as they see fit. The question will be subsequently con- 
sidered as to whether the appeal will prevent them from 
paying these claims and this judgment, but certainly it 
does not prevent them from levying a tax to meet the 
claims and the judgment in the future, in the event that 
they are sustained by the Supreme Court. 


The next question to be considered is the propriety 
of levying such a tax before the appeal has been com- 
pleted. The opinion of the Supreme Court in the case of 
Beadle v. Sanders, cited above, is of interest in this con- 
nection. In regard thereto, and after quoting Chapter 26 
of the Laws of Nebraska for 1919, the court says: 


“The words ‘may levy’ as used in the statute mean ‘must levy’, 
thereby making the statute mandatory to a certain extent. The con- 
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tracts are validated and made the obligations of the county and must 
be paid; that is, must be paid if possible to do so within constitutional 
limits. The county board will not be required to make a levy in 
exccss of 15 mills of the dollar assessed valuation, but will be re- 
quired to make such levy as it can. The board need not levy the full 
5 mills, but must levy as much as is necessary to meet the indebted- 
ness, staying within constitutional and statutory limits as herein de- 
fined, and at the same time must not stint any governmental function. 
Provision must be made for various county funds which are essential 
to maintenance of county government and agencies. This leaves the 
matter largely in the discretion of the county board, but the courts 
should not allow such a provision for a special tax to be wholly dis- 
regarded.” 


What the court here says is that this section of the 
statute is mandatory in so far as it is possible to follow 
it; that is if it is possible for the county board to levy 
all of this special five mill levy, or part thereof, without 
stinting any governmental function, the county board must 
do so. 


As applied to your particular case, this will be the 
situation. If in your county, due to the increased as- 
sessed valuation at the present time, you can cut your 
other levies to ten mills, you would be permitted to make 
a five mill levy to pay this judgment and the claims which 
have heretofore been allowed. Not only would you be 
allowed to do so, but it would be your duty; in the lan- 
guage of the court, it would be mandatory upon you to 
do so. In other words, what the court says is that if you 
can decrease the amount levied for other county purposes 
and still secure enough funds to handle the remaining part 
of the county work, you must make the levy provided for 
in Chapter 26 of the Laws of 1919, or as much of it as 
is necessary to take up the present outstanding claims as 
covered by that chapter. 


I would particularly call your attention to the pro- 
visions of the above mentioned Chapter 26, Laws of 1919, 
because the question has arisen as to whether or not this 
, levy would cover the work done in 1919 as well as the 
“ =work done in 1918. The language of the statute is as fol- 
lows: 
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“Tf any county has before January 1, 1919, entered into any con- 
tract for bridge construction or repair in excess of the amount herein 
permitted to be expended, 


You will note that this section of the statute does not 
say ‘‘if the work were done before January 1, 1919’? but 
says ‘‘if the contract was entered into before that time.’’ 
This would mean, then, that no matter when the work was 
done if the contract were made before January 1, 1919, 
the funds raised by this special levy could be used to pay 
for it. As applied to your particular situation, the con- 
clusion is as follows: 

If, without stinting your other county governmental 
functions, you can levy a tax under the provisions of 
Chapter 26, Laws of 1919, you can levy a sufficient tax 
to pay for all the work done upon bridges, either by way 
of construction or repair, which was contracted for be- 
fore the first day of January, 1919. To use a concrete 
example, let us say that you find a twelve mill levy will 
be sufficient for all other purposes and that a three mill 
levy, under this section, would be sufficient to take up all 
of the claims and debts due and outstanding for work 
contracted for before January 1, 1919. It is not only 
within the power of the County Commissioners to make 
such a levy, but it is their mandatory, legal duty. 


In regard to the third question, that of whether or not 
having the funds on hand raised by a tax levy they can 
pay these claims, will say that it is the opinion of this 
department that they can do so. One reason that a special 
emphasis has been laid upon Chapter 26, Laws of 1919, 
has been because under its provisions there would be abso- 
lutely no question. Its provisions specifically authorize 
the use of such a levy to pay previously incurred indebted- 
ness, and our suggestion would be that if it is possible 
to do so, all of these past claims be covered by this special 
levy. 


The question, however, also arises as to whether in 
case they cannot all be covered by this special levy, with™ 
particular reference to those which might have been con- 


! 
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tracted for after January 1, 1919, they can be paid from 
the regular levy for bridge purposes, the objection being 
to paying obligations contracted for in the previous year 
out of a levy of the present year. In regard to this, al- 
low me to quote 10 Nebr. 361, State ex rel. Hagberg v. 
County Commissioners of Furnas County, in which case 
it was held that the relator was entitled to be paid for 
services rendered in the year 1879 out of the levy for 
1880. We believe that there is no question but that the 
‘County Commissioners of Saunders County would be en- 
titled to pay these claims, even though they were con- 
tracted for and became due in the years 1918 and 1919, 
out of the levy for 1920, either under the special pro- 
visions of Chapter 26, Laws of 1919, or out of the gen- 
eral levy for bridge purposes. 

One other point in connection with this question has 
been raised, namely, whether you could pay these claims 
until such a time as the appeal of the case recently de- 
cided in the District Court of Saunders County, has been 
finished. In regard to this, will say that Section 8189 of 
the Revised Statutes of 1919 provides that ‘‘No appeal 
in any case shall operate as a supersedeas unless the ap- 
pellant or appellants shall, within twenty days next after 
the rendition of such judgment or decree, or the making 
of such final order, execute to the adverse party a bond 
with one or more sureties as follows: 

“First—When the judgment, decree or final order appealed from 


directs the payment of money, the bond shall be in double the amount 
of the judgment #* i 
We understand that the appellants have not done that 
in this case; that their bond does not specify any specific 
amount and is a bond for costs. only, and that the time 
has gone by for the filing of this bond. We therefore 
hold that the appeal does not supercede the judgment of 
the district court; that the judgment of the district court 
is still in full force and effect and that the County Com- 
missioners have the right to pay this judgment. 
However, we would suggest that inasmuch as there is 
“a possibility of said judgment being reversed, in which 
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ease the county would be entitled to recover back the 
amount which it has paid, no money be paid by the county 
on the judgment unless a bond is put up for the return 
of the money in case the judgment is reversed, and it 
seems to us that under the circumstances, the county 
would be justified in holding the money and not paying 
the judgment until after final determination in the Su- 
preme Court. 


We realize that this is a rather long opinion; that the 
facts are extensive and that our knowledge of them is 
not as complete as it should be. We hope that we have 
made no mistakes in the facts upon which we have based 
this opinion, and that we have succeeded in covering 
every question which it was desired to have answered. 
If we haye made any mistake as to the facts, or have 
neglected to cover any point, if brought to our attention 
we will be glad to correct the same. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By CECIL F. LAVERTY, 
August 26, 1920. Assistant Attorney General. 


Closed Shop 


The courts will not lend their aid to enforce a closed shop agreement 
which embraces practically all of the master plumbers and journey- 
man plumbers in a city. 


Mr. J. B. Coningham, Secretary Master Plumbers’ Asso- 
ciation, 418 First National Bank Bldg., Omaha, Nebr. 


Dear Sir: Your letter of October 8th requests the 
advice of this department as to the legality of a blanket 
agreement between a labor union and an employers’ as- 
sociation for a closed shop; the proposed agreement be-. 
ing one between the Master Plumbers’ Association of 
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Omaha and the Journeyman Plumbers’ Local Union Num- 
ber 16, under the terms of which the members of the 
Local Union will work for no one except the members of 
the Local Master Plumbers’ Association, and the Master 
Plumbers’ Association agrees to employ no one except 
members in good standing of the Local Journeyman’s 
. Union. 


There is no statute in Nebraska which specifically pro- 
vides that such an agreement—which we will hereafter 
call the ‘‘Closed Shop’’—is illegal. It is questionable 
whether such an agreement. violates Section 4017 R. S. 
1913 or the provisions of Sections 4045 to 4066 R. S. 1913, 
these being the statutes prohibiting monopolies and re- 
straint of trade. Sections 4045 and 4046 are modeled upon 
the well-known Federal statute, the Sherman Anti-trust 
Law. The Supreme Court of the United States, in con- 
struing that statute, has held several times that labor 
organizations are within its purview. Gompers v. Buck 
Stove & Range Company, 221 U. 8. 418; Lowe v. Laylor 
(The Danbury Hatters’ case), 208 U. S. 274. 


It will be noted that subsequently labor organizations 
were exempted from this statute by the Clayton Act passed 
‘on October 15, 1914. The Nebraska law does not exempt 
labor organizations in its statutes, however. The Nebras- 
ka courts have not construed this Restraint of Trade Act 
in respect to labor unions. In Cleland v. Anderson, 66 
Neb. 252, our supreme court held that an association of 
retail lumber dealers designed to monopolize the lumber 
business in a section of the state and to prevent any 
lumber dealer engaging in business unless he belonged 
to such association was unlawful. In State v. Employers 
of Labor, 102 Neb. 768, our supreme court, while declin- 
ing to interfere by injunctive proceedings, insinuates that 
employers may agree between themselves to require men 
to work on the open shop principle, and that laborers 
have a right to refuse to work in an open shop, and in- 
sinuates further that labor unions may act so as to con- 

« Spire to restrain trade or commerce and so bring them- 
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selves within the prohibition of the Restraint of Trade 
Statute. 


Cook in his work on Combinations, Monopolies and 
Labor Unions, page 114, speaking of closed shop agree- 
ments, says: 


“But recently the idea has been advanced that such an agreement . 
is unlawful as tending to create a monopoly in favor of members of 
unions to the exclusion of those seeking employment not members of 
unions, that is as tending to create an illegal restriction upon com- 
petition.” 


and cites the case of Christensen v. People in 114th Ml. 
App. 40, which bears out this conclusion. Martin, in his 
work on Labor Unions, paragraph 271, declares that a 
combination by employers embracing nearly all the con- 
tractors in the building trades in a large city to compel 
workmen to join a designated union by refusing them 
employment unless they did so, is void as against public 
policy because it operates generally upon craftsmen in 
the trade and imposes upon them as the penalty for re- 
fusing to join the union the practical impossibility of ob- 
taining employment at their trade and thereby gaining a 
livelihood. 


The highest appellate court in New York held, in the 
case of Curran v. Galen, 152 N. Y. 33, that an individua 
employer might lawfully agree with a labor union to em- 
ploy only its members, because such an agreement is not 
of an oppressive nature and did not operate generally 
throughout the community to prevent laborers from ob- 
taining employment and earning a livelihood, yet tha 
such an agreement when participated in by all or by a 
large proportion of employers in any community became 
oppressive and contrary to public policy because it oper- 
ated generally upon craftsmen in the trade and impose 
upon them as a penalty for refusing to join a local union 
the practical impossibility of obtaining employment. 


A closed shop agreement between practically all the 
employers and practically all the craftsmen in a building . 
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trade in New York City was squarely held illegal as 
against public policy by the New York courts in McCord 
v. Thompson Starritt Company, 113 N. Y. Supp. 385. 


In the Danbury Hatters Case, 208 U. S. 274, the Su- 
preme Court of the United States held that a boycott on 
the part of labor unions to enforce a closed shop was un- 
lawful. The case of Irving v. Neal, 209 Fed. 471, sustains 
the same propositions. The Federal Courts in Irving v. 
Joint District Council, 108 Fed. 896, states the law as 
follows: 


“Will the defendants admit that employers may combine to pre- 
vent any employer from using union labor? May the employers agree 
not to sell to or contract with any one who deals with an employer 
who uses union labor? WHither of these propositions is destructive of 
the right of free men to labor for or to employ the labor of anyone 
a laborer or employer wishes * * * If the struggle is persisted in 
between labor and capital, to use a contrary view, ultimately either 
the workman or the employers may be reduced to a condition of in- 
voluntary servitude.” 


In the last case on the subject, Hitchman Coal Company 
v. Mitchell, 245 U. 8. 229, decided in December, 1917, the 
Supreme Court of the United States holds that the right 
of laborers or craftsmen to combine and to form a union 
exists only where the purpose of such a union is proper 
and legitimate; that the right to combine is not absolute 
but must always be exercised with reasonable regard for 
the conflicting rights of others; and following this rea- 
soning enjoined a proposed strike calculated to enforce a 
closed shop agreement and to forcibly unionize by im- 
proper methods a coal mine in West Virginia. 


Our conclusion is that while the closed shop agreement 
you mention in the plumbing trade (and we assume that 
such an agreement would embrace practically all the mas- 
ter plumbers and journeyman plumbers in Omaha) is 
probably not criminal under the Nebraska statute, yet its 
legality is so doubtful, it is so tinged with illegality and 
so contrary to public policy, that at this time a law-abid- 
ing citizen might well hesitate to enter into it. 
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Certainly the courts would not lend their aid to the 
enforcement of such an agreement; and in all probability 
a boycott or strike to enforee such an agreement could 
be enjoined. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
October 31, 1919. Assistant Attorney General. 


Compromising Indebtedness 


Valid outstanding floating indebtedness of counties, precincts, town- 
ships, towns, cities, villages and school districts, may be com- 
promised by these political subdivisions, as provided in Sections 
36, 37, 38, 39 and 40, of the Revised Statutes of 1913. 


Hon. George W. Marsh, State Auditor, Lincoln, Nebraska. 
Dear Sir: You inquire: 
“Whether or not counties, precincts, townships, towns, cities, vil- 
lages and school districts have a right to compromise or fund their 


outstanding floating indebtedness, as provided in Chap. 8, Secs. 36, 37, 
38, -39 and 40, of Revised Statutes of 1913.” 


In answer to the question which you propound, I will 
say that in my opinion outstanding floating indebtedness, 
if valid, of the various classes of corporations enumerated 
by you may be compromised under and in conformity with 
the provisions of statute mentioned above. 


In the case of State v. Moore, 45 Neb., 13, it was held 
that the only indebtedness which could be compromised un- 
der the law then in force was bonded indebtedness: but 
the present statute regulating the compromise of indebted- 
ness which was passed in 1903 was evidently framed to 
meet the objections to the compromise of floating in- 
debtedness under the previous statute. It will be ob-— 
served that there is no general constitutional provision 
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limiting the bonded indebtedness of the various muni- 
cipalities mentioned by you, although there is, I believe, 
a limitation upon the amount that some of them may 
donate to a railroad corporation, aud there is a constitu- 
tional provision that counties may not levy in any one 
year more than 15 mills on the dollar of their valuation 
without being authorized by a vote of the electors. It 
follows that this question is to be viewed solely with refer- 
ence to statutory provisions and without any restrictions 
because of constitutional limitations. To illustrate: The 
ordinary rural school district is permitted to issue bonds 
up to a certain per cent of its assessed valuation for the 
purpose of building and furnishing a school house and 
providing a site therefor, This statutory provision does 
not in itself bar the issuance of bonds for other purposes 
which some other provision of statute authorizes. 


In the case of compromise bonds issued under the pro- 
visions of statute to which you refer, you will note that 
they are not sold on the market but are given to the hold- 
ers of evidences of other indebtedness against the district 
in exchange for warrants or bonds already held by them. 
There is in fact no increase in the amount of indebted- 
ness owed by the district or other municipal corporation 
when compromise bonds are exchanged for other evidences 
of indebtedness. 


“The objection that through the issue of renewal or refunding 
bonds a new debt is created has been repeatedly decided by the courts 
as not well taken for the reason that the proceeds of such bonds are 
used not for the purpose of adding to the indebtedness or the obliga- 
tions of the corporation but of paying outstanding ones which immedi- 
ately upon the exchange or payment become cancelled and extinguished 
and incapable of enforcement as corporate obligations, the only legal 
indebtedness existing against the public corporation as a result of the 
process being the new refunding or renewal bonds. Bonds issued to 
fund a valid indebtedness neither create any debt nor increase the debt 
but merely change the form of the indebtedness.” Abbott Public Securi- 
ties, Sec. 209. 

“The authority may be conferred by the legislature, subject to con- 
stitutional limitations, upon public corporations to issue not only re- 
funding and renewal bonds but also to compromise and adjust their 
outstanding obligations and to issue in payment of the indebtedness 


98 REPORT OF THE ATTORNEY GENERAL 


thus adjusted and compromised what may be characterized by the 
term of ‘compromise bonds’. It is generally held necessary to the 
legality of these securities that the debts compromised or adjusted 
should at least bear the character of a colorable validity. Where the 
legality of the old debt is not denied, the right to compromise, if con- 
ferred by statute, clearly exists.” Abbott Public Securities, Sec. 211. 


The right is clear, I think, under the statute, to com- 
promise the valid outstanding indebtedness of counties, 
precincts, townships, cities, villages and school districts 
in the manner provided for in the sections of statute 
cited above. Even if such indebtedness, or some of it, 
should be invalid, it is a question whether the refunding 
bonds issued to pay same would not be collectible in the 
hands of innocent purchasers before maturity for value. 

In the case of City of Huron v. Second Ward Savings’ 
Bank, 86 Fed. 272, it is said: 


“A municipal corporation is estopped from defending an action 
by an innocent purchaser to collect its negotiable bonds which recite 
that they were issued for the purpose of funding the bonds, warrants, 
or floating debt of the corporation, either on the ground that the 
warrants or bonds which they were issued to satisfy were void, or 
that the apparent debt which they were issued to pay was fictitious.” 

“Where an innocent purchaser buys, of others than the municipal- 
ity or its agents, negotiable bonds which recite that they were issued 
to fund the debt or obligations of the municipality, the purchaser may 
rest on the legal presumption that the legal method was adopted; that 
the issue of’ the bonds did not increase the debt of the municipality, 
and he is not required to consider or inquire concerning the question 
of excessive indebtedness.” 


See also State v. Wilkinson, 20 Neb. 610; Gunnison 
County v. Rollins, 173 U. 8S. R. 255. 


Very truly yours, 
CLARENCE A. DAVIS, 


Attorney General. 


By GEORGE W. AYRES, 
June 25, 1919. Deputy Attorney General. 


OPINIONS 99 
Consolidation of Schools 


There is no provision in the law by which rural territory, lying out- 
side of the original consolidated high school district, can detach 
themselves from a new consolidated high school district. 


Mr. Robert Tichy, Wilber, Nebraska. 


Dear Sir: The Attorney General has your letter of 
November 20th asking for some information in regard to 
the new re-districting law. 


We will start out by informing you that this depart- 
ment has no desire to interfere with the State Superin- 
tendent in matters of this kind; but as you ask us for 
our views of this law we give them to you, saying to you 
that our opinion is probably not worth any more than 
that of any other good lawyer. 


Answering your questions, we inform you that we un- 
derstand this new re-districting law, after the county com- 
mittee on re-districting fixes the tentative boundaries of 
the new district, 25 per cent of the electors of any such 
new district within forty days may file a written protest 
or appeal with the State Superintendent against the estab- 
lishment of the boundaries as fixed by the committee. If 
no protest is filed, it will be considered that the bound- 
aries as constituted by the re-districting board are fixed 
as such proposed new district. After such boundaries are 
fixed, 25 per cent of the school electors in the proposed 
consolidated and high school district may petition to the 
county superintendent for an election. It is then his duty 
to eall an election, giving twenty days’ notice of the time 
and place of holding the same. At such election all of 
the voters in the proposed new district are entitled to 
vote on the question of the establishment of the same. If 
a majority of such votes cast in the new proposed district 
shall be in favor of the establishment of the same, then 
the county superintendent calls an election for the elec- 
tion of the school district officers in the new district. 


If, however, no election is held for the establishment 
of the new district, and there is an old consolidated high 
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school district in the new proposed district, 51 per cent 
of the electors outside of the said old consolidated high 
school district may petition to come in and be annexed 
to such consolidated high school district, and thereupon 
the county superintendent may grant such request and 
the rural territory will then be annexed and become a 
part of the new consolidated high school district. In such 
a case, no election is required to be held. Then, in that. 
case, the boundaries of the district as established by the 
re-districting committee in the first instance will be con- 
sidered and constituted as the boundaries of the new con- 
solidated high school district. 

We further inform you that there are no provisions in 
the law by which the rural territory lying outside of the 
original consolidated high school district can detach them- 
selves from such new consolidated high school district, 
and it is our opinion that this cannot be done until there 
is future legislation on the subject. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
November 22, 1919. Deputy Attorney General. 


Consolidated Schools 


It is the duty of the board of a consolidated school district to provide 
transportation for rural pupils. 


Mr. August Gadekin, Bushnell, Nebraska. 


Dear Sir: We are in receipt of your letter of Decem- 
ber 27, reciting your troubles in your endeavor to get the 
school board to provide a truck for the accommodation of 
the pupils in your new consolidated district. 
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Section 7 of Chapter 243 of the Laws of 1919 (the 
consolidated school district law) provides: 


“The board of education of every such district shall provide for 
the transportation over established public highways of rural pupils. 
Said board of education is authorized to establish such rules and regu- 
lations as may be necessary to carry out the provisions of this act.” 


According to this section, it is the duty of the board 
of the consolidated district to provide for the transporta- 
tion. If the board declines to do so, I rather think action 
could be secured by mandamus proceedings, but of course 
there may be some reason not set forth in your letter why 
the board has declined to act in this matter. 


The board should lay aside sufficient money to provide 
for transportation, which is as much the duty of the board 
as it is to provide school houses and teachers. 


Very truly yours, 
CLARENCE A, DAVIS, 
Attorney General. 
By MASON WHEELER, 
December 31, 1919. Assistant Attorney General. 


Constitutional Convention 


The compensation awarded a stenographer, reporting the proceedings 
of the Constitutional Convention, is purely within the discretion of 
the convention, 


Hon, A. J. Weaver, President Constitutional Convention, 
Lincoln, Nebraska. 

Dear Sir: In response to your request for an opinion 
as to the amount of compensation that the Convention 
can award to a stenographer reporting the proceedings 
of the Convention, we beg to advise as follows: 


Sec. 14 of Chap. 196, Laws of 1919, authorizing the: 
Constitutional Convention, gives the Convention power 
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‘‘to make provisions for the publication of its proceed- 
ings or any part thereof; and for the securing of the 
copy-right of any such publication for the state.’’ See. 
14 provides that ‘‘the proceedings and debates of the 
Convention shall be made a matter of record.’’? Chapter 
275 appropriates $45,000 for the expenses of clerical help 
and incidental expenses of the Constitutional Convention. 
Under these provisions it is the duty of the Convention 
to provide for a stenographic report of its proceedings 
and debates, and the compensation to be awarded for 
stenographic services is a matter purely within the dis- 
cretion of the Convention. 


Our attention has been called to Section 1203 of the 
Revised Statutes, which provides: 


“When the services of a shorthand reporter shall be required in 
* any matter other than district court work and the taking of deposi- 
tions, such reporter shall receive for his services not to exceed five 
dollars per day while engaged in the actual taking of testimony and 
proceedings and in addition thereto ten cents per hundred words and 
not more for the original long-hand copy thereof.” 


After a very careful examination of the facts in the 
case you mentioned to us, as well as into the purposes 
and meaning of this statute, I am of the opinion that the 
statute is not applicable to the case in question. It will 
be noted under the preceding sections of the statute which 
provide the salary and duties of court reporters, that the 
reporters are given forty days within which to prepare 
the records of their district court work. In the case of 
the Constitutional Convention the reporters are given 
twenty-four hours or less in which to prepare the record, 
and in fact are under contract to furnish the copy of 
each day’s proceedings by nine o’clock of the succeeding 
morning. This necessitates an altogether different class 
of work from that contemplated by the statute; it necessi- 
tates the reporters hiring typewriter operators and spend- 
ing long hours at night in redictating the record of the 
day’s proceedings. It is a much more severe strain and 
involves infinitely more care and labor than does the or- 
dinary district court work. I therefore doubt the pro- 
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priety of attempting to apply the statute when there is 
so much difference in the character of work done as there 
is in this case. In addition to that, while I do not like, 
ordinarily, to suggest the invalidity of a statute, it has 
been forcibly presented to me that this statute is prob- 
ably not valid. There is no question of the power of the 
legislature to prescribe that when one accepts a state 
salary that he shall devote all his time to the work and 
shall not engage in any other work outside of his state 
duties. There is also no question of the power of the 
legislature to prescribe the compensation which one may 
receive while engaged in his state duties or work neces- 
sarily incident thereto. But so long as the legislature 
have not forbidden reporters to do outside work but have 
left them free to do so if they see fit as long as the same 
does not conflict with their regular employment, I do not 
believe that the legislature has any right to regulate the 
price which may be received for those services which are 
specially contracted for which constitute no part of the 
duties of the office, which do not interfere with the duties 
of the office, which are of an altogether different class of 
work. I do not believe that this statute is such a statute 
as the courts would classify as ‘‘a burden of the office’’ 
of reporter. 


I might also suggest that in several other matters where 
the services of reporters have been required outside the 
scope of their regular duties and where they have been 
left free to contract at pleasure, that this statute has been 
ignored by state officials, and in fact in the hearing in 
regard to the Kirk matter, in which reporters were re- 
quired, that the supreme court is prepared to allow vouch- 
ers to the reporters in excess of the amount of the statute, 
which seems to me to be in substance a holding on their 
part that the statute is not applicable to work which is 
entirely outside of the normal duties of a district court: 
reporter. 

Very truly yours, 


CLARENCE A. DAVIS, 
January 18, 1920. Attorney General. 
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Corporations 


A general corporation cannot impose limitations upon the transferabil- 
ity of its stock in such a manner as to create a direct restriction 
upon its alienation. 


Mr. J. H. Donnelly, Chief, Bureau of Securities, State 
House. 


Dear Sir: Recently your Bureau submitted the follow- 
ing question to me for consideration, to-wit: 


Under the law of this state can a corporation impose 
limitations upon the transferability of its stock in such 
manner as to create a direct restriction upon its aliena- 
tion, for instance, can a corporation provide in its by-laws 
or articles that no person shall hold more than a restricted 
number of shares in said corporation, and a further re- 
striction to the effect that the stock of such corporation 
shall not be assignable by a stockholder to a non-stock- 
holder until the consent of the board of directors has been 
obtained to such assignment or transfer? 


Without rendering a detailed discussion of this ques- 
tion and for the purpose of only creating a general rule 
covering such a case I would inform you that the law of 
this state indicates as follows: 


“Section 566, part 1 of the 1913 Revised Statutes provides under 
the heading, ‘‘Enumeration of corporate powers,” that, “Every cor- 
poration as such, has power: First—to have succession by its cor- 
porate name—” * * “Fifth: To render the interest of its stock- 
holders transferable’ * * * ‘‘Seventh—to make by-laws not in- 
consistent with any existing law, for the management of its affairs.” 


From the above quoted sections it will be noted that 
a corporation shall have power to have succession by its 
corporate name, and this power indicates the necessity 
for having transferable shares, and that the holders of 
sathe should have a right to alienate or dispose of the 
same, and in fact this is provided for by the fifth section 
as quoted. Consequently the question is raised as to wheth- 
er or not the said fifth section creates an absolute right 
without independent affirmative action upon the part of 
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the corporation. I am of the opinion that it does create 
an absolute right and my opinion is apparently borne out 
by a decision of our supreme court as handed down in 
the case of Miller v. Farmers Milling and Elevator Com- 
pany, cited in 78 Nebraska, 441. In said case the court 
had before it what was virtually the identical question as 
previously stated in the fore part of this opinion, and in 
deciding the cases the court cited the following general 
principles of law, stating that the transfer of stock has 
been uniformly regarded as a legitimate subject of cor- 
poration legislation to enable the company to know who 
are stockholders, to whom dividends are to be paid, who 
are entitled to vote, et cetera, but such legislation will not 
be enforced beyond what is necessary to serve those pur- 
poses, where its enforcement would operate as an in- 
fringement on the property rights of others, or as an 
unreasonable restraint upon the disposition of property 
in the stock of the corporation. 


The right of transfer is incidental to the ownership of 
shares and the stock of joint stock companies and corpora- 
tions formed in pursuance of legislative authority. Any 
by-law which unreasonably interferes with the free exer- 
cise of this right is void as being in restraint of trade. 
(See 2 Thompson, Commentaries, Law of Corporations, 
See. 2800; Angell and Ames Corporations, 11th ed. secs. 
331-332; 2 Cook, Corporations, see. 621-a; Boone, Corpora- 
tions, sec. 122). 


‘In Chouteau Spring Co. v. Harris, 20 Mo. 383, the 
court held that the power to regulate the transfer of stock 
did not include the power to restrain transfers or to pre- 
scribe to whom they might be made, but merely to pre- 
seribe the formalities to be observed in making them, and 
that the company could not prevent a party from selling 
his stock, even to an insolvent person. In Bloede v. Bloede, 
84 Md. 129, 34 Atl. 1127, the court held that a by-law, re- 
quiring a stockholder to give notice of his. intention to 
sell, and.that the other stockholders shall thereupon have 
the option to purchase the stock at the price named, was 
an invalid restraint of alienation.’’ For other cases on 
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this point see Ireland v. Globe Milling Co., 21 (R. I.) 41 
Atl. 258; Morgan v. Struthers, 181 U. 8. 246; McNulta v. 
Corn Belt Bank, 164 Ll. 427, 45 N. E. 954; Moore v. Bank 
of Commerce, 52 Mo. 377. 


Referring back to the case of Miller v. Farmers Mill- 
ing & Elevator Co., Supra, and in deciding the question 
for it our court stated: 


‘“The fifth clause of that section, which purports to give a corpora- 
tion the power ‘to render the interest of the stockholders transferable,’ 
was not intended to make the transferability of stock dependent on 

“some affirmative act of the corporation authorizing its transfer, but 
to impress the stock with that quality as a consequence of the act of 
incorporation. A by-law of a corporation organized under the laws 
of this state, which limits the number of shares which a person may 
hold, or forbids a transfer of stock by a stockholder to a nonstock- 
holder without the consent of the directors, is void as an unreasonable 
restriction upon the transfer of property.” 

“A careful reading of the entire section leads us to the conclusion 
that the legislature thereby undertook, not only to define the general 
powers of the corporation, but also to enumerate certain qualities or 
properties which it should possess, or certain consequences which 
should follow the act of incorporation. It is clear that the first clause, 
the clause relating to succession, is to be taken as expressive of a 
corporate quality or property, rather than grant of power. It attaches 
to a corporation the instant it comes into being, and, of necessity, 
antedates the first corporate act. The fifth clause is complementary 
to the first, because, unless there could be a change in the ownership 
of stock, the perpetual succession of the corporation, under its cor- 
porate name, would be impossible. The latter clause was intended, 
we think, not to make the transferability of corporate stock dependent 
on some affirmative act of the corporation, but to impress the stock 
with that quality as a consequence of the act of incorporation.” 


I believe that the above cited cases and the ensuing 
quotation from our supreme court definitely answer the 
question presented to me, and as I stated in the fore part 
of this opinion, I have merely attempted to set down for 
your guidance the broad, general rule surrounding gen- 
eral corporations in this state. In conclusion I would 
draw your attention to the fact that this particular rule 
as laid down does not apply to co-operative corporations. 
In fact co-operative corporations or associations come 
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under a special section of the statute, and on this point 
I would draw your attention to Section 7 of Chapter 197 
of the 1919 Session Laws, wherein it is specifically stated 
as follows: 


“Membership—how determined.—aA co-operative association may by 
its articles of association determine the conditions of membership in 
the association. The membership shall not be assignable by any mem- 
ber except with the consent of the association under rules and condi- 
tions to be fixed by the association, in its articles of association or 
by-laws.” 


Also under Section 3 of said chapter it is provided: 


“That the articles of association shall specify’ * * ‘(4) The 
conditions of memberships.’’ 


Accordingly, in applying the rule as stated herein it 
would be well to carefully distinguish as to the character 
of the corporation to which the rule is to be applied. But 
generally speaking with regard to general corporations 
I am satisfied that the rule as stated is complete. 


Respectfully submitted. 


G. T. TOU VELLE, 
September 5, 1919. Counsel. 


Corporations 


A company having no definite stated capital stock, but instead having 
a certain number of shares without nominal or stated par value, 
cannot be incorporated under the laws of Nebraska. 


J. H. Donnelly, Chief, Bureau of Securities. 


Dear Sir: Relative to your injuiry as to whether or 
not a company can be incorporated under the laws of the 
state of Nebraska and as an incorporation have no defi- 
nite stated capital stock, and instead have a certain num- 
ber of shares without nominal or stated par value. 
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In considering this question for your information I 
would at first set out herein a few generalities dealing 
with the character and formation of corporations. In the 
first place a corporation is an artificial being, invisible, 
intangible and existing only in contemplation of law. Be- 
ing the mere creature of law, it possesses only those 
properties which the charter of its creation confers upon 
it, either expressly, or as incidental to its very existence. 
(Dartmouth College v. Woodward, 4 Wheat 517.) A ecor- 
poration can only be created by or under authority from 
the state. It cannot be formed by mere agreement be- 
tween the members. A corporation being the mere crea- 
ture of the legislature or state, has such powers only as 
are expressly or impliedly conferred upon it by the char- 
ter or act of incorporation. To the creation or formation 
of a corporation, the following things are essential: A 
grant of authority from the state; acceptance of the grant, 
or an agreement between the state and the corporation; 
an agreement between the corporators and the corpora- 
tion. (See Clark on the Law of Corporations, chapter II.) 
In organizing a corporation under the statutes a substan- 
tial compliance with the provisions of the statute is re- 
quired. In the construction of charters the intention of 
the legislature must be ascertained. In cases of doubt, 
charters are to be construed most strongly in favor of 
the public and against the corporation. When a corpora- 
tion is formed under a special act, its powers are general- 
ly specified in the act, and the act, together with any 
other laws which are binding upon it, constitute its char- 
ter. When formed under a general law, this law, together 
with the articles of association required by the law to be 
executed and filed by the corporators, and any other laws 
of the state which are applicable to such corporations, con- 
stitute its charter. (See Lincoln Shoe Co. v. Sheldon, 44 
Neb. 279). 


This short exposition of generalities concerning the 
formation of corporations brings us to the proposition of 
membership in the corporation, or the third essential of 
corporate existence, that is, an agreement between the 
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corporators and the corporation. Membership in a cor- 
poration is acquired by contract with the corporation. 
This contract in stock corporations is determined by the 
ownership of one or more shares of the capital stock, 
The capital stock of a corporation is the amount in money 
or property subscribed and paid in, or secured to be paid 
in, by the shareholders, and always remains the same un- 
less changed by legislative authority. The subscription 
to the capital stock is ordinarily evidenced by shares of 
stock and in turn a share of stock in a corporation is the 
right to partake, according to the amount put into the 
fund representing the capital stock, of the surplus profits 
of the corporation, and ultimately, on its dissolution, of 
so much of this fund as is not liable for the debts of the 
corporation. (See Clark on Law of Corporations, chap. 
107). See also Mann v. Inv, Co., 70 Neb. 454. The eapi- 
tal stock of a corporation is the basis of its credit since 
the stockholders are not personally liable for its debts 
unless such liability is imposed by statute. Persons deal 
with a corporation on the faith of this fund, and, if it is 
not paid in, they have a right to insist that it shall be 
paid in, when its payment is necessary for the satisfaction, 
of their claims against the corporation. (See Wyman v. 
Bowman (Neb.) 127 Fed. 257—See. 4, Art. XIb Neb. 
Const.). At this point attention is drawn to the fact 
that there is a distinct difference between the terms 
‘capital’? and ‘‘capital stock.’’ The ‘‘eapital’’ of a cor- 
poration is a broader term, and includes all the funds, 
securities and property of whatever kind, which the cor- 
poration possesses. The ‘‘capital’’ of a corporation may 
vary and fluctuate, but its ‘‘capital stock’? remains in- 
variable unless changed by legislative authority. 


The common and recognized practice in incorporating 
companies is the ascertainment of a specified fund desig- 
nated as the authorized capital stock and this fund is 
divided into shares. The court in the case of Securities 
Co. v. R. R. Co. reported in 165 Fed. 948, defined a 
‘share’? in an incorporated company as follows: ‘‘A 
‘share’ specifically is one of the whole number of equal 
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parts into which the capital stock * *“ * is or may be 
divided.’’ See also Presnall v. Bank (Tex.) 151 8S. W. 
873; Farrington v. Tenn. 95 U. 8. 679; Miller v. Bank, 46 
O. St. 424. The Century dictionary defines a share as 
‘fone of the whole number of equal parts into which the 
stock of a trading company is or may be divided.’’ In 
other words, a share of stock in an incorporated company 
represents an undivided equal interest in the capital stock. 


Now that we have the foregoing corporate principles 
in mind we can refer directly to the question at hand, and 
we find it amounts to this: Can a company become incor- 
porated under Nebraska law without a stated capital stock 
and without shares divided into a stated number of equal 
parts each having an actual stated par value? If such 
authority is to be had it must be found in the enabling 
act, to-wit: The Nebraska Statutes. This must be true for 
the corporation is the creature of the state and can only 
exercise those powers expressly given to it. 


In making a brief resume of the statutes of Nebraska 
it will be found that for the past fifty years and more 
under the laws of this state it has been an accepted fact 
that corporations should have a definite and stated amount 
of capital stock. This has been true not only in this state 
but also in fully 90% of the other states in the union. 
This is a feature of corporation organization that has 
come down for years through private corporation organi- 
zation. In turn and of equal age has been the require- 
ment that shares of stock should have an actual stated 
par value. The major portion of corporation law has been 
founded and established around these contentions, as: wit- 
ness the various taxation statutes, the law of dividends, 
the law of liniited liability of stockholders, the law con- 
cerning watered or bonus stock, the law of corporation 
liability, the law of stock commissions, statutes controlling 
corporate indebtedness and various Blue Sky laws, et 
cetera. As concerns the par value of stocks in this state, 
up until the past legislative session of 1919 the statutes 
required not only an actual par value, but in addition re- 
quired a par with certain limitations as to the amount 
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thereof. Under the 1913 statutes the par was arbitrarily 
placed at $100 but this was reduced in 1917 and up to 
1919 stood at not less than $10 par. The 1919 legislature 
in enacting new Blue Sky laws neglected either intention- 
ally or unintentionally to include any specific provision 
concerning the limitations of par, but said statutes do not 
contain any authorization either expressly or by implica- 
tion authorizing stock of no par value, and in fact the 
contrary is true, so the most that can be claimed by rea- 
son of the fact that the statutes do not specifically state 
what the par shall be is that the legislatures simply re- 
moved the stated value limitations in such fashion as to 
allow an authorization of stock with an unlimited express 
par, but did not remove an actual par requirement. A 
similar situation exists in a number of jurisdictions other 
than Nebraska and in none of said jurisdictions will there 
be found a recognition of incorporating with a non-par 
stock. The legislature did not in any way alter the other 
established statutory sections formerly effected and used 
in connection with the old par value sections, which said 
other sections contain many and plain references and im- 
plications of the fact that an actual par is necessary in 
this state. If the legislature had found fit to alter such 
an old established procedure and one of established and 
recognized standing, one around which custom has builded 
itself, doesn’t it seem a bit odd that the legislature did 
not specifically authorize such a change, or at least at- 
tempt to clear up other sections of the statute which might 
conflict with the new idea? It goes without proof that the 
legislature did not contemplate such a thing as proposed 
by the inquiry submitted in the fore part of this screed, 
and I am satisfied that the courts will never recognize 
such a change merely by reason of the fact that the 
statutes are silent/upon the limitations of the par value 
of stocks. Such a radical departure from established cus- 
tom and upon such flimsy grounds is foreign to the ideas 
of our courts. Making reference to the statutes it will be 
found that the theory of no definite capital stock and no 
par value stock is contrary to the letter and spirit of the. 
following sections as found in the 1913 Rev. Stat., Secs.. 
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551, 569, 572, 577, 580, 587, 592, 700, 742, 762, 763, 765, 
292, 295, 485, 491, 493, 2423; Sec. 4 and See. 7 of Art. XI-b 
of the Neb. Const.; see Art. XI of Const., Sees. 4048, 
8145, 3174, 3223, 3229; 292 as amended S. L. 1919, p. 681; 
See. 295 as amended 8S. L. 1919, p. 692; See. 742 as 
amended S. L. 1919, p. 719; See. 485 as amended 8S. L. 
1919, p. 724; See. 6136 as amended S. L. 1915, p. 253, 
et cetera. ’ , 


Throughout the existing Blue Sky law as found in 
Chapter 190 of the 1919 Session Laws it will be discovered 
that the said law plainly contemplates stock of an actual 
par value. The license fees provided under said law con- 
template a definite and stated capital stock. (See See. 5.) 
See. 10 of said law contemplates an actual par and uses 
the terms ‘‘par value.’’ Sec. 16 provides for a commis- 
sion to be paid upon the ‘‘par value’’ of stock. This law 
is the last expression of the legislature dealing with cor- 
porations generally and with the stocks and shares of 
corporations. 


Inasmuch as the legislature has removed the limitations 
on the par value of stock but in many instances makes use 
of the terms ‘‘par’’ and ‘‘par value,’’ it becomes import- 
ant to ascertain the meaning and legal interpretation of 
said terms. In the case of /’cople v. Jduler (N. Y.) 69 N. E. 
1103, the court states: ‘“‘It may be conceded that the 
words ‘par value’ ordinarily are to be given the same 
meaning as face value when applied to bonds and stocks 
having a face value.’? In Security Trust Co. v. Ford, 75 
O. St. 322, the court said: ‘‘Par value means face value, 
and according to Bouviers Law Dictionary the term is 
commonly used to indicate the face value of bonds or 
stocks.’’ See also State of Illinois v. Delafield, 8 Paige 
(N. Y.) 527. ‘*The term par value is ‘commonly used to 
indicate the face value of bonds or stocks.’’ See Bouviers 
Law Dictionary, page 2444. ‘‘The term par value is used 
to refer to the value of bonds, ete., means a value equal 
to the face of the bonds. See Village of Ft. Edward v. 
Fish (N. Y.) 50 N. E. 973; see also Commonwealth v. 
Lehigh Ave. Ry Co. (Pa.) 18 Atl. 498; Evans v. Tillman 
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(S. C.) 17S. E. 49. ‘‘Par’’ is the latin word for equal. 
It has been adopted in the English language and con- 
tinues to have the same meaning. Castle v. Kapena, 5 
Han. Rep. 27. ‘‘The word par is not to be confounded 
with the word ‘similes’; it is used in opposition to it, as 
the expression ‘magio pares sunt quam similes’, implying 
not likeness merely, but identity.’’ State v. Wirt County 
(W. Va.) 59 8. E. 884. 


From the foregoing definitions of par and par value 
it will be seen that the legislature must have intended to 
provide and recognize stock having an actual face value 
or a stock with a stated par value rather than one without 
a par value. Following this theory and having in mind 
that in the part the legislature demanded a specific par 
value; that at the present time statutes are in force using 
the terms par and par value; that some of these statutes 
represent the last expression of the legislature, and that 
the legislature has not specifically provided for corpora- 
tions with a non-par stock, let us refer to a recognized 
authority on corporation law and see what reference is 
made to a like situation, to-wit: Fletcher Cye. of Cor- 
porations, Vol. 5, Sec. 3456. Fletcher states as follows: 


“The amount of money expressed as the par value of the shares 
is entirely a matter of statutory or charter regulation, although 
some par value would seem to be necessary in order to define the 
shares, unless there are statutes’ * * ‘which allow issuance of 
shares without any par value.” * * * “In Delaware and New York 
there have recently been enacted statutes authorizing the issuance 
of stock without any expressed par value. These are distinct from a 
well known class of statutes which allow issuance of stock of any value 
but require*an expressed value of par, leaving it to the corporators 
to fix such value by the articles.” * * * ‘The certificate of in- 
corporation under both statutes is required to state certain facts as 
a basis for such shares. The stock certificates also must state similar 
facts. All such shares are equal to every other share of such stock 
subject to the preferences if any, of the preferred stock.” 


From the foregoing citation it will be seen that the 
legislatures of the two named states have specifically au- 
thorized and recognized non-par stock and by enactments 
have provided for the same both as to its issuance and 
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also as to its status when issued. Under the Delaware 
law each share is valued at one hundred dollars for pur- 
poses of incorporation and franchise taxes likewise the 
New York law provides specifically for organization, stock 
transfer and franchise taxes. In Nebraska the legislature 
has not provided statutes in these respects. The statutes 
pertaining to organization, stock transfer, stock liability, 
franchise taxes, et cetera, remain as enacted years ago 
and pertain to stock of an express par. The past policy 
of this state on this question is plain and undoubted, and 
I cannot discover any meritorious grounds for saying 
that this policy has been changed at this time. The 
statutes of Delaware and New York as compared with 
Nebraska are expressions of two widely variant legisla- 
tive policies. The policy of Nebraska as evidenced by 
legislative expression, fixes an arbitrary value, designated 
a par value, upon each share of stock which the corpora- 
tion is authorized to issue. It is provided that no share 
of such authorized capital stock shall be sold at less than 
par value or above par except with the permission of the 
Blue Sky department and all stock must be paid for either 
in money, in property or in services at their actual market 
value. This constitutes a constant assurance to those 
dealing with the corporation that the corporation has re- 
ceived the full par value of every share of stock it has 
sold. The other and different policy is that evidenced by 
those new statutes of New York and Delaware, permitting 
the formation of corporations whose stock has no par 
value. The plan there is that the stock may be disposed 
of from time to time for its actual value, as fixed by the 
directors or stockholders. Property, patents, ‘et cetera, 
may be acquired and the directors determine not only the 
value of the property and patents, but the value per share 
of the stock which is issued therefor as well. An investor 
or creditor has no assurance or basis of reliance in* the 
premises. As to the investor, the doctrine of caveat 
emptor applies, without the customary ability to inspect 
and determine the value of the goods, which is the pro- 
tection of an ordinary purchaser in the open market. For 
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the ordinary investor possesses neither the opportunity 
nor the ability to make a sufficient examination of cor- 
porate records to determine with any degree of accuracy 
the present value of its stock per share; and the creditor 
is in much the same position. Nor has the present pur- 
chaser any assurance that stock of the corporation may 
not be sold to another the next day at a price much be- 
low that which he was compelled to pay. This latter 
legislative policy is plainly contrary to the Nebraska 
policy. Take for instance the present Blue Sky law in 
this state. What justification would your Bureau have 
for authorizing the sale of non par stock subject to such 
arbitrary values as the corporation might place upon it, 
in face of the requirements of said law? How would the 
Blue Sky application fee be determined? How could a 
par value be determined? How could the rate of commis- 
sion be definitely fixed? How could the indebtedness of 
the corporation be limited so as to make it definite of 
ascertainment? How would the amount of capital stock 
be determined so as to comply with See. 572, Rev. Stat. 
1913? How could the liability of stockholders be deter- 
mined with any degree of certainty? How would cor- 
porations comply with See. 762, Rey. Stat. of 1913 in 
rendering a report to the secretary of state setting out 
“‘the amount of authorized capital stock and the par value 
of each share?’’ Upon what basis would a corporation 
pay its occupation tax, which said tax is based upon and 
graduated by means of a stated amount of capital stock? 


The foregoing constitutes only a small part of the 
questions which would arise concerning the incorporation 
of a non par stock company in Nebraska and the basis 
for these questions is likewise the basis for saying that 
the policy of this state as concerns domestic corporations 
is plainly against the incorporation of non par stock cor- 
porations. 


Summing up this question it can be stated to be a 
question involving interpretation of the legislative inten- 
tion as evidenced by legislative enactments.. The object 
of all interpretation and construction of statutes is to 
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ascertain the meaning and intention of the legislature, to 
the end that the same may be enforced. This meaning 
and intention must be sought first of all in the language 
of the statute itself. For it must be presumed that the 
means employed by the legislature to express its will are 
adequate to the purpose and do express that will correet- 
ly. If the language of the statute is plain and free from 
ambiguity, and expresses a single definite and sensible 
meaning, that meaning is conclusively presumed to be 
the meaning which the legislature intended to convey. In 
other words, the statute must be interpreted literally. 
(See Black on Interpretation of Laws, Chap. III.) The 
mind of the legislature is presumed to be consistent; and 
in case of a doubtful or ambiguous expression of its will, 
such a construction should be adopted as will make all 
the provisions of the statute consistent with each other 
and with the pre-existing body of the law. (See Id. Chap. 
4, Sec. 42.) It is presumed that the legislature intends 
to impart to its enactments such a meaning as will render 
them operative and effective and prevent persons from 
eluding or defeating them. Accordingly in case of any 
doubt or obscurity the construction will be such as to 
carry out these objects. (Id. Chap. 4, Sec. 47.) Words used 
in a statute are to be read in the natural and ordinary 
sense given to them customarily by those who use the 
language with propriety; the approved popular meaning 
being given to words of common speech and the approved 
special meaning to technical terms or words of art, un- 
less there is reason to believe, from the face of the 
statute, that the words were intended to bear some other 
meaning. (Id. Chap. 5, See. 52.) It is presumed that the 
legislature does not intend to make unnecessary changes 
in the pre-existing body of law. The construetion of a 
statute will therefore be such as to avoid any change in 
the prior laws beyond what is necessary to effect the 
specific purpose of the act in question. (Id. Chap 8, See, 
106.) That construction of a statute is to be favored, and 
must be adopted if reasonably possible, which will give 
meaning to every word, clause and sentence of the statute 
and operation and effect to every part and provision of 
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it. (Id. Chap. 8, See. 100.) And last, but not least, it is 
to be considered that an attempt to incorporate a non par 
stock corporation in Nebraska has no express statutory 
authorization and is the presumption of a corporate power 
and as such is contrary to the generally accepted and well 
established doctrine that a corporation is the creature 
of the state, and as such has only those powers expressly 
given by the state and such incidental powers as are di- 
rectly incidental and necessary to the carrying out of the 
principal power granted. 


In my opinion your Bureau cannot properly recognize 
a Nebraska corporation having non par stock for the rea- 
son that such an incorporation has no basis under exist- 
ing local law, and for the further reason that even though 
not expressly prohibited by law, such incorporation is pro- 
hibited by implication and is contrary to public policy as 
expressed by existing legislative enactments and as based 
upon statutory construction of long standing as placed 
thereon by the public generally and by state executives. 
It must be considered that all the legislature intended 
by its failure to enact stated limitations upon the par 
value of stocks is that it merely intended the granting 
of greater freedom in the fixing of an express par and 
not the removal of actual par. 


Respectfully submitted, 


G. T. TOU VELLE, 
February 6, 1920. Counsel. 
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Corporations 


A domestic corporation, organized for general purposes other than as 
a mere holding company, cannot directly purchase, own and hold 
the stock of other corporations, foreign or domestic, except for 
the purpose of receiving payment of, or security for a debt, or 
unless the circumstances are such that the transaction is a neces- 
sary, or reasonable means of carrying out, or executing the object 
of its incorporation, and is a direct incident thereto. 


A “holding” corporation is not authorized in Nebraska. 


J. H. Donnelly, Chief, Bureau of Securities, State House, 
Lincoln, Nebraska. 


Dear Sir: As I understand your question of some days 
ago, you would like to be informed on the law in this 
state with regard to the following questions: 


1, Whether or not a private corporation organized un- 
der Nebraska law can properly purchase and hold stock 
in other corporations regardless of whether or not the 
said latter corporations are domestic or foreign corpora- 
tions, and 


2. Whether or not a corporation can be organized un- 
der Nebraska law for the primary purpose of purchasing 
and holding stocks and securities of other corporations. 


In other words, whether or not a holding company is 
legal under Nebraska law. 


Taking up the first question, I would inform you that 
the general rule of law in this regard is as follows: 


“The prevailing doctrine of this country is that one corporation 
cannot unless expressly authorized make a valid subscription or pur- 
chase the capital stock of other corporations, or otherwise become a 
stockholder except for the purpose of receiving payment of or security 
for a debt, or unless the circumstances are such that the transaction 
is a necessary or reasonable means of carrying out or executing the 
object of its incorporation.’”’ See Thompson on Corporations, Vol. 4, 
Sec. 4056 and authorities cited thereunder, including Bank v. Hart, 37 
Neb. 197. 


In order that you may be advised as to the develop- 
ment of this doctrine I will briefly enlarge upon corporate 
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existence as it comes down to us from the common law. 
Under the common law a corporation was a body politic 
for municipal, ecclesiastical or elleemosynary purposes 
only. The use of these artificial persons has been gradual- 
ly extended to profit making enterprises until at the pres- 
ent time it is through such organizations that a very large 
part of the business of the world is transacted. 


Defining corporations for present purposes, the defini- 
tion handed down by Chief Justice Marshall in the 
celebrated Dartmouth College case is probably more defi- 
nite and concise than many others cited. Justice Marshall 
defined a corporation as: 


“An artificial being, invisible, intangible and existing only in con- 
templation of law.” 


It is well established that no corporation can exist with- 
out the consent or grant of the sovereign, and the power 
to create cor porations is one of the attributes of sovereign- 
ty and the legislatures of the several states, unless re- 
stricted by constitutional provisions, have plenary power 
to do so. I take it that this condition is so well estab- 
lished that its re-statement does not merit citation of 
authorities. 


Generally speaking, corporations are divided into two 
broad classifications, to-wit: Private and public corpora- 
tions. A corporation formed primarily for purposes of 
private advantages or emolument is, properly speaking, 
a private corporation, while corporations created for pub- 
lie purposes only, connected with the administration of the 
government, and where the whole interests and franchises 
are the exclusive property and domain of the government 
itself, are properly termed ‘‘publie corporations.” 


A corporation may exist (1) by common law, (2) by 
authority of the statute, (3) by charter, (4) by prescrip- 
tion. In nearly all the jurisdictions of the United States 
general laws have been enacted under which persons who 
comply with their provisions may become incorporated and 
form corporations. As a general rule the corporate 
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statutes of the various jurisdictions usually provide (1) 
as to the number of persons necessary for the formation 
of the corporation; (2) necessary steps which must be 
taken in order to form a corporation; (3) the specific 
powers which any such corporation so formed may have 


and utilize. 


As an evidence of corporation it is customary to file 
articles of incorporation setting forth the names of the 
incorporators, purpose of incorporation and .the powers 
of the corporation. The charter of a corporation formed 
under general law does not consist of articles of associa- 
tion alone, but consists of such articles taken in connec- 
tion with the law under which the organization takes place. 
(See Lincoln Shoe Co. v. Sheldon, 44 Neb. 279; Stone Co. 
v. Thomas (Ind.) 35 L. R. A. N. S., 646; Oregon Co. v. 
Oregonian Co., 130 U.S. 1.) 


When the incorporation of a corporation is complete 
it may be said to have corporate existence and franchise. 
A franchise ordinarily springs from contracts between the 
sovereign power and private citizens made upon valuable 
consideration for purposes of public benefit as well as 
individual advantage. The kinds of business which cor- 
porations are authorized to carry on are powers, but not 
franchises, because they are rights possessed by all citi- 
zens who choose to engage in them without legislative 
grant. The only franchise which such corporations possess 
is the general franchise to be or exist as a corporate 
entity. Hence if they engage in any business not author- 
ized by the statute it is ultra vires, or in excess of their 
powers, but not a usurpation of franchises not granted. 


It is now the settled rule of both the English and 
American courts that an act of incorporation is a bargain 
between a company of adventurers, or the incorporators, 
and the public; that the rights of the corporation are such 
as the very terms of the statute confer, and that any 
ambiguity in it must operate against the adventurers and 
in favor of the public. (See 7 R. L. C. Sec. 69, p. 91.) 

As said by the Federal Supreme Court, the rule of con- 
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struction in this class of cases is that it shall be most 
strongly against the corporation. Every reasonable doubt 
must be solved adversely. Nothing is to be taken as con- 
ceded but what is given in unmistakable terms, or by im- 
plication equally clear. The affirmative must be shown; 
silence is negation, and doubt is fatal to the claim. This 
doctrine is vital to the public welfare and is axiomatic 
in the supreme court. (See Northwestern Fertilizing Co. 
v. Hyde Park, 97 U.S. 659.) 


As before stated, a corporation is an artificial being 
created by law for a special purpose and as such it stands 
on a very different footing from a natural person. (See 
Alby v. Billings, 35 Miss. 618.) A corporation has no 
natural rights or capacities such as those possessed by 
individuals or ordinary partnerships, and if such a power 
is claimed, words giving the power, or from which it is 
necessarily implied, must be found in the charter or it 
does not exist. (See Association v. Bank (Ill.) 64 L. R, 
A. 399; Davis v. R. R. Co., 131 Mass. 258; George v. R. R. 
Co., (Nev.) 38 Pac. 441; Blair v. Ins. Co., 10 Mo. 559.) 
A corporation possesses such powers and such powers 
only as are expressly or impliedly granted by its charter, 
or such as are necessary to carry into effect the powers 
expressly granted. To this may be added the further rule 
that, acts which are not within the powers so conferred 
are by implication prohibited, and this is true without re- 
gard to their beneficial nature and also aside from the 
question of ratification by all stockholders. (See 3 Thomp- 
son, Corporations, Vol. 8, see. 2106, and cases cited there- 
under.) The United States supreme court has repeated- 
ly held the general doctrine to be that the powers of cor- 
porations organized under legislative statutes are such, 
and such only, as those statutes confer. Conceding the 
rule applicable to all statutes, that what is fairly implied 
is as much granted as what is expressed, it remains that 
the charter of a corporation is the measure of its powers, 
and that the enumeration of these powers implies the ex- 
clusion of all others. (See Thomas v. R. R. Co., 101 U. 8. 
71; Transportation Co. v. Pullman Co., 139 U. 8S. 24.) 
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The prime rule in the construction of corporate powers 
is that the laws authorizing incorporation and the articles 
of incorporation are enabling and not restrictive, hence, 
where the enabling act, or charter, is silent as to particu- 
lar powers generally this means that there is no authority 
to do them, unless they are incidental to the express 
powers granted. (See Thomas v. R. R. Co., Supra.) 


In the construction of corporate powers the statutory 
purposes will not be combined. The corporation must be 
formed for any one or more of the purposes specified in 
any one of the subdivisions of the statute, but not for two 
or more purposes as designated in different subdivisions. 
(See Ramsay v. Tod (Tex.) 69 S. W. 133.) 


Now, referring to the implied powers of a corporation, 
the New York court has stated that the grant of powers 
being in derrogation of common right is not to be extended 
by implication and that the act conferring the power must 
be strictly complied with. These principles are element- 
ary, but statutes granting these powers are not in them- 
selves construed so literally or so strictly as to defeat the 
evident purpose of the legislature. They are to receive 
a reasonably strict and guarded construction and the 
powers granted will extend no further than expressly 
stated or than is necessary to accomplish the general scope 
and purpose of the grant. If there remains a doubt as 
to the extent of its powers after all reasonable intend- 
ments in its favor, the doubt should be solved adversely 
to the claim of power. (See R. R. Co. v. Kip, 46 N. Y. 
546.) The principle is that the powers which the corpora- 
tion takes by implication are restricted to the purpose for 
which the corporation has been created and cannot be 
lawfully exercised by it for different purposes. (See 
Shields v. Ohio, 95 U.S. 319; U. 8. v. Canal Co., 1 Flip. 
(U. 8.) 260.) 


The rule deduced from the cases is that if implied 
power to do a particular act is claimed it must be made 
to appear that the act done was directly and immediately 
appropriate to the execution of the specific powers granted 
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by the charter. It is not sufficient that it bore a slight 
or remote relation to the charter powers. (See Bank v. 
Frisk Co. (Minn.) 74 N. W. 160; People v. Gas Co., (Ill.) 
22 N. E. 798; People v. Pullman Co., (IL) 64 L. R. A. 366; 
M. E. Church v. Dixon, (Ill) 52 N. E. 887.) 


A corporate benefit is not the test of corporate power. 
Some courts have lost sight of the prevailing doctrine that 
corporations can exercise only such powers as are express- 
ly conferred, or as may be taken by necessary implica- 
tion and have attempted to establish the converse of this 
proposition; and have asserted that corporations may do 
any act that it is not prohibited by their charter. But 
such a doctrine has never obtained any foothold in this 
country. (See Thompson on Corporations, 3, Sec. 2118.) 


One of the principal instances of the ordinary and gen- 
eral corporation is its capital stock. The capital stock 
of a corporation is the fundamental property or other 
means contributed by the shareholders as the financial 
basis for the prosecution of the business of the corpora- 
tion. As a rule the capital stock is divided, for purposes 
of representation, into shares of stock. The tangible prop- 
erty of a corporation and the shares of stock therein are 
separate and distinct kinds of property, the first being 
the property of the artificial person, to-wit: the corpora- 
tion, the latter the property of the individual owner. Or- 
dinarily the shares of stock, or certificates of stock, are 
held by the individual, and as such are representative of 
that individual’s personal interest in the corporation and 
represents in part his contract with the corporation, and 
by means of which the individual customarily exercises a 
voice of control in the affairs of the corporation. 


With this brief survey of the fundamentals of corpor- 
ate existence we Gan now again turn our attention to the 
first question as cited at the beginning of this discussion, 
to-wit, whether or not a general corporation organized 
under Nebraska law for primary purposes other than be- 
coming a holding company, can purchase and own stock 
in other corporations, domestic or foreign. As we have 
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seen so far, a corporation is an artificial being created by 
the sovereign power, which, in this instance, is the state. 
Accordingly it would be necessary to turn to the constitu- 
tion and statutes of this state as representative of the 
creative power of this sovereign. 


Starting with the constitution of this state, we find our 
first reference to corporations under Section 15 of Article 
III, which is worded as follows: 


“Sec. 15. (Special legislation prohibited). The legislature shall not 
pass local or special laws in any of the following cases, that is to say:” 
+ *e * * RK 

“Granting to any corporation, association, or individual, the right to 
lay down railroad tracks, or amending existing charters for such purpose. 

Granting to any corporation, association, or individual any special 
or exclusive privileges, immunity, or franchise whatever. In all other 
cases where a general law can be made applicable, no special law shall 
be enacted.” 


Passing this provision for the moment, we find the 
next reference to corporations in Article XI. For the 
purpose of this discussion this article is not pertinent. 
The next reference is found in Article XI-a, and I do 
not consider this article pertinent. Reference is now made 
to Article XI-b, entitled ‘‘Miscellaneous Corporations,’’ 
and this article in toto is as follows: 


“Section 1. (Incorporations by general law.) No corporation shall 
be created by special law, nor its charter extended, changed, or amended, 
except those for charitable, educational, penal, or reformatory purposes, 
which are to be and remain under the patronage and control of the 
state, but the legislature shall provide by general laws for the organi- 
zation of all corporations hereafter to be created. All general laws 
passed pursuant to this section may be altered from time to time, or 
repealed. 

Sec. 2. (Street railroads.) No such general law shall be passed by 
the legislature granting the right to construct and operate a street rail- 
road within any city, town, or incorporated village without first requir- 
ing the consent of a majority of the electors thereof. 

Sec. 3. (Suits.) All corporations may sue and be sued in like cases 
as natural persons. 

See. 4. (Liability, stock subscribers.) In all cases of claims against 
corporations and joint stock associations, the exact amount justly due 
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shall be first ascertained, and after the corporate property shall have 
been exhausted the original subscribers thereof shall be individually 
liable to the extent of their unpaid subscription, and the liability for 
the unpaid subscription shall follow the stock. 

See. 5. (lections.) The legislature shall provide by law that in 
all elections for directors or managers of incorporated companies, every 
stockholder shall have the right to vote in person or proxy, for the 
number of shares of stock owned by him, for as many persons as there 
are directors or managers to be elected, or to cumulate said shares and 
give one candidate as many votes as the number of directors multiplied 
by the number of his shares of stock, shall equal, or to distribute them 
upon the same principle among as many candidates as he shall think 
fit, and such directors or managers shall not be elected in any other 
manner. 

Sec. 6. (Hwvisting charters.) All existing charters or grants of 
special or exclusive privileges, under which organization shall not have 
taken place, or which shall not be in operation within sixty days from 
the time this constitution takes effect, shall thereafter have no validity 
or effect whatever. 

See. 7. (Banks, liability of stockholders, statements.) Every stock- 
holder in a banking corporation or institution shall be individually re- 
sponsible and liable to its creditors over and above the amount of 
stock by him held to an amount equal to his respective stock or shares 
so held, for all its liabilities accruing while he remains such stockholder, 
and all banking corporations shall publish quarterly statements under 
oath of their assets and liabilities.” 


Paying particular attention to Section 1 of the last 
above quoted article, I would draw your attention to a 
portion of said article which to me appears pertinent to 
this discussion and pertinent to corporation life in this 
state. The portion of the article referred to is that part 
commencing in line 4 of the article as cited in the Revised 
Statutes of Nebraska for 1913, and beginning with the 
disjunctive ‘‘but,’’ and reading, ‘‘but the legislature shall 
provide by general laws for the organization of all cor- 
porations hereafter to be created.’? To my mind a rea- 
sonable interpretation of this provision is to the effect 
that hereafter in this state corporations shall not be 
created by common law, nor by prescription, but instead 
shall be created by means of legislative act and charter, 
and the means of such creation shall be prescribed by the 
legislative body. This provision is in effect an enabling 
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act, and not only an enabling act, but likewise a restric- 
tive one, and especially is this true when considered in 
the light of Article III, supra, and in view of line one of 
the immediate article providing against the creation of 
corporations by special law. 


Passing on for the moment and further examining the 
constitution, I am unable to find any further reference to 
corporations. Consequently the next source of informa- 
tion is properly the general statutes of this state. In turn- 
ing to the general corporation law of this state as ex- 
pressed in our statutes and commencing with Section 549 
of the Revised Statutes for 1913, and particularly Section 
565, it is stated that: 


“Any number of persons may be associated and incorporated for the 
transaction of any lawful business including the construction of canals, 
railways, bridges and other works of internal improvement.” 


The next section, to-wit, Sec. 566, is as follows: 


“Enumeration of corporate powers.—Every corporation, as such, has 
power: 

First—To have succession by its corporate name; 

Second—To sue and to be sued, to complain and defend in courts of 
law and equity; 

Third—To make and use a common seal, and alter the same at 
pleasure; 

Fourth—To hold personal estate, and all such real estate as may be 
necessary for the legitimate business of the corporation; 

Fifth—To render the interest of the stockholders transferable; 

Sixth—To appoint such subordinate officers and agents as the busi- 
ness of the corporation may require, and to allow them a suitable com- 
pensation therefor; 

Seventh—To make by-laws, not inconsistent with any existing law, 
for the management of its affairs.” 


The next section, to-wit, Sec. 567, provides: 


“Powers—in whom vested—The powers enumerated in the preced- 
ing section shall vest in every corporation in this state, whether the 
same be formed without, or by legislative enactment, although they may 
not be specified in its charter, or as articles of association.” 
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And Section 568 provides: 


“Articles of incorporation—where filed.—Every corporation, previous 
to the commencement of any business, except its own organization, where 
the same is not formed by legislative enactment, musti adopt articles of 
incorporation and have them filed in the office of the secretary of state, 
and recorded in a book kept for that purpose, and domestic corporations 
must also file with the county clerk in the county where their head- 
quarters are located. Banking organizations and building and loan as- 
sociations must also file a copy of their articles of incorporation with 
the state banking board. Insurance companies, bonding companies and 
all organizations under the control of the state auditor must also file 
a copy of their articles of incorporation with the department; PROVIDED, 
this section shall not apply to mutual fraternal benefit societies or asso- 
ciations.” 


Now, referring back to a few sections the next import- 
ant provision for the purposes of this discussion is con- 
tained in Section 550, which provides: 


“Employ means for object of incorporation only.—No company or 
association incorporated under the provisions of this chapter, shall em- 
ploy its stock, means, assets or other property, directly or indirectly, for 
any other purpose whatever than to accomplish the legitimate object of 
its creation.” 


There are many other sections in this particular statute 
relative to corporations, but they will not be cited here as 
I do not believe that they will be found pertinent to this 
discussion. What we are chiefly interested in here is 
how corporations are formed generally in this state, what 
powers they shall have, who may form a corporation, what 
evidence of incorporation is necessary and for what ob- 
ject the means of the incorporation may be employed, and 
I take it that these points are sufficiently set out in the 
sections as quoted. Briefly discussing these sections, I 
believe it will be found that the sections as quoted, as 
well as all other sections of this statute, are absolutely 
silent on the question at hand. I have been unable to 
find any express authority or authority by implication 
whereby a corporation is authorized and empowered to 
purchase, own and hold the stock of other corporations, 
domestic or foreign. I would qualify this statement by 
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a statement to the effect that there are possibly three 
exceptions wherein the statutes expressly authorize the 
holding of stock under certain restrictions as stated in the 
statute. Those exceptions are with regard to trust com- 
panies, building and loan associations, and a more recent 
section than found in the 1913 Revised Statutes, to-wit, 
the section dealing with co-operative companies as found 
in Chapter 57 of the 1919 Session Laws. Referring to 
these particular exceptions it appears to me that said 
exceptions in themselves are an indication of the fact that 
the legislature did not intend that general corporations 
should be authorized and empowered to hold stock in one 
another by reason of the fact that the legislature has seen 
fit to empower such a holding in particular instances, and 
at the same time has thrown around these exceptions re- 
strictive conditions, thus evidencing an intention to pro- 
tect the stock purchasing corporation from the usual evils 
attendant upon such purchases. 


Now that we have briefly considered the statutes and 
constitution we can properly turn to the policy of the law 
as developed by the courts of this state, and one of the 
first cases wherein our supreme court passed upon this 
question was in the case of Nebraska Shirt Co. v. Horton 
in the 3rd Unoff., also cited in 98 N. W. 225. This par- 
ticular case was an action brought by a trustee in bank- 
ruptey of the Greater American Exposition, a corporation 
suing the defendant, a manufacturing corporation upon a 
stock subscription. The defendant pleaded that it was 
a manufacturing corporation organized solely for the 
manufacture of shirts. Commissioner Pound in handing 
down the decision stated: ' 


“Corporations have quite enough power without allowing them to 
incorporate themselves in new companies. Unless authorized by statute, 
a corporation has no power to subscribe to the capital stock of another 
corporation, and such a subscription is not binding.” (Citing cases there- 
after.) 


The next case in the development of this doctrine is 
the case of Bank of Commerce v. J. T. Hart, reported in 
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37 Neb. 197. In this case the bank sued Hart on a note 
executed and delivered by him to the bank. Hart de- 
fended on the ground that he had paid the bank a certain 
sum of money with which payment the bank had not 
credited him. Hart claimed to have made the payment 
by the sale of certain shares of stock in an insurance com- 
pany to the bank through its cashier. The bank replied 
that the cashier was individually liable and not the bank. 
Commissioner Ragan, in handing down the decision, held 
that the bank did not have the power to subscribe to this 
stock and stated as follows: 


“The language employed in the banking act excludes by necessary 
implication the capacity to carry on any other business than that of 
banking and the adoption of any other methods for the prosecution of 
such business than those especially pointed out by the statute. The spirit 
of the law, as well as sound public policy, forbid these institutions from 
risking money entrusted to their care in doubtful speculation or enter- 
prises.” 


These two cases seem to be the principal decisions 
handed down by our Supreme Court, and so far as I am 
able to ascertain the case cited in the 3rd Unoff. has be- 
come the accepted doctrine of this state and a contrary 
decision reversing this case has never been handed down. 


Now in support of the doctrine as laid down by our 
supyéme court I would hereafter briefly support this par- 
ticdlar rule of law ly referring to decisions of other juris- 

—dictions, and for that purpose I would cite the following 
cases. For this purpose direct reference is at this point 
made to the rule as set forth at the beginning of this dis- 
cussion as taken from Thompson, Vol. 4, supra, and a 
further rule is developed in the majority of jurisdictions 
in this country to the effect that a contract of a corpora- 
tion to purchase or become the owner of any portion of 
the capital stock of another corporation is ultra vires, 
unless authority to do so is clearly conferred. This rule 
is supported by cases of Bank v. Agency, 24 Conn. 159; 
Railroad Co. v. Collins, 40 Ga. 582; Dunbar v. Telephone 
Co., (Ill.) 79 N. E. 423; Hill v. Hisbet, 100 Ind. 341; 
McCutcheon v. Capsul Co., T1 Fed. 787; Saving Co. v. 
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Convent, 133 Fed. 354; and numerous other cases from 
Mississippi, New Jersey, New York, Ohio, and the case 
of Pearce v. Madison, 21 Howard U. S. 441. 


A question similar to the one proposed in this discus- 
sion was raised in the case of Denny Hotel Co. v. Schram, 
reported in 6 Wash. 134. In this particular case Justice 
Dunbar in discussing the right of a corporation to pur- 
chase and hold stock in another corporation said: 


“A corporation cannot in the absence of express authority become. 
an incorporater by subscribing for shares in a new corporation, nor can 
it do this indirectly through persons acting as its agents or tools. The 
right of forming a corporation is conferred by the incorporation laws 
only upon persons acting individually and not upon associations. This 
it seems to us, for manifest and manifold reasons, is in accordance with 
public policy.” 


Mr. Freeman in discussing this case, and in a note 
found in 36 Am. State, 134, says: 


“Furthermore, as the holding of stock by one corporation in another 
naturally tends to create, or, at least, to aid and encourage, monopolies, 
it is not sustainable under any circumstances when it appears that the 
acquisition of such stock was for the purpose of obtaining the control 
of another corporation and thereby enabling a single corporation to 
possess and exercise the franchises and control the business operations 
of two or more corporations.” 


ae 9 8 


“It may be said that no field of fraud has been so fertile as have 
been the devices through which, by means of these ancillary or absorb- 
ing corporations, the business of the chief corporation has been conducted 
by, and its profits diverted to, its conspiring managers. * * * * ¥*” 

“The abhorrence by the law of all monopolies necessarily insures 
its condemnation of every transaction by which one corporation seeks 
to obtain the control and management of another, and therefore. every 
attempt to obtain stock in another corporation for such a purpose is 
unlawful.” * * * “The power to purchase stock must be clear and 
not by implication and this too, under a rule of construction that a 
charter is to be strictly construed as against the power.” * * * “Many 
cases might ‘be cited maintaining that the power of one corporation to 
purchase the stock of another must be authorized by its charter or. by 
general law, and that while this power may sometimes be . incidental 
to some undisputed authority, its exercise may never be sustained as an 
incidental power when the object is to obtain the control and manage- 
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ment of another corporation: People v. Chicago Gas Trust Co., 130 Ill. 268; 
Memphis, etc., R. R. Co. v. Woods, 88 Ala. 630; Easun v. Buckeye B. B. 
Co., 51 Fed. Rep. 156; Pearsin v. Concord R. R. Co., 62 N. H. 5387; 13 Am. 
St. Rep. 590; Mackintosh v. Flint, R. R. Co., 34 Fed. Rep. 582, 616.” 


It is also established law that where a statute fails to 
give authority to a corporation to subscribe for shares 
of stock of another corporation it cannot secure this power 
by assuming it in its articles of incorporation. (See cases 
last above cited and also Franklin Co. v. Lewiston Inst., 
68 Me. 43; Bank v. Jones, 95 N. Y. 115; New Orleans Co. 
v. Dook Co., (La.) 26 Am. 90; Central Co. v. Railroad Co., 
3L N. J. Eq. 475; Valley Co. v. Erie Co., (O.) 18 N. E. 486; 
Building Ass’n. v. Agency Co., 24 Conn. 159; Pauly v. 
Beach Co., 56 Feb. 428. The rule as developed by the 
United States Supreme Court in this respect is laid down 
in the case of De LaVergne Co. v. German, 175 U.S. 40, 
in which case the court said: 


“That unless express permission be given to do so it is not within 
the general powers of a corporation to purchase the stock of other cor- 
porations for the purpose of controlling their management.” 

ee OF 


“As the powers of corporations, created by legislative act, are limited 
to such as the act expressly confers, and the enumeration of these implies 
the exclusion of all others, it follows that, unless express permission be 
given to do so, it is not within the general powers of a corporation to 
purchase the stock of other corporations for the purpose of controlling 
their management. First National Bank v. National Exchange Bank, 
92 U. S. 122, 128; People v. Chicago Gas Trust Co., 130 Ill. 268; Milbank 
v. R. R. Co., 64 Howard Pr. 20; Bank v. Meriden Co., 24 Conn. 159.” 


The courts have repeatedly pointed out that if a cor- 
poration can purchase any portion of capital stock of an- 
other corporation it can certainly purchase the whole and 
invest all its funds in that way and thus be enabled to 
engage successfully in a business entirely foreign to the 
purposes for which it was created, and this the law will 
not allow. Franklin Co. v. Lewiston, 68 Me. 43; Bank v. 
Bank, 36 O. St. 350. The law recognizes the acquisition 
by a corporation of stock in another corporation as tend- 
ing to create monopolies and, therefore, contends it is 
unlawful, or at least requires courts to act with great 
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caution and not to hold that the power was rightfully 
exercised in any given case unless it clearly appears to 
have been an innocent and fair exercise of the corporate 
power. Sumner v. Marcy, 23 Fed. Cases 13809; People v. 
Chicago Gas Trust Co. (Ill) 8 L. R. A. 497-n. 


In the case of Dunbar v. American Tel. Co. reported in 
238 Ill. 456, the facts and findings were to the following 
effect: 


In this case the defendant company purchased the stock 
control of plaintiff company. Defendant was a New York 
incorporation, while plaintiff was an Illinois corporation. 
The question was raised whether or not defendant could 
retain the stock control of the plaintiff company and the 
court, through Justice Vickers, held that the defendant 
company could exercise no powers in Illinois which could 
not be exercised lawfully by a domestic corporation in the 
same line of business. The attempt by defendant to pur- 
chase a controlling interest in plaintiff company was un- 
lawful. 


“The word ‘unlawful’, as applied to the purpose and acts of corpora- 
tions, is not used exclusively in the sense of malum in se or malum 
prohibitum. It is often employed to designate powers which corporations 
are not authorized to exercise or contracts which they are not authorized 
to make,—or, in other words, such acts, powers and contracts as are 
ultra vires. Neither a foreign nor a domestic corporation can lawfully 
become a stockholder in another corporation unless such power is ex- 
pressly given or nccessarily implied, and especially is this true where 
the object is to obtain the control of such other corporation. There is 
no provision of our general incorporation law authorizing one corpora- 
tion to purchase and hold shares of stock in other corporations, and 
there is no implied power to so purchase stock in other corporations 
except where it is necessary to carry into effect the objects for which 
such corporation was formed.” * * * “As a general proposition, all 
contracts and agreements, of every kind and character, made and en- 
tered into by those engaged in an employment or business impressed 
with a public character, which tend to prevent competition between those 
engaged in like employment are opposed to the public policy of Illinois 
and are therefore unlawful. All agreements and contracts tending to 
create monopolies and prevent proper competition are by the common 
law illegal and void. The public policy of the state on any question is 
to be sought for in the constitution and legislation as interpreted and 
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xpounded by the courts. The Illinois constitution provides that the 
general assembly shall pass no local or special law for ‘granting to any 
corporation, association or individual any special or exclusive privilege, 
immunity or franchise whatever.’ This is a clear declaration that the 
public policy of the state is opposed to all exclusive and monopolistic 
franchises and powers of whatever kind and character.” * * * “A 
contract made in violation of the public policy of the state is utterly void.” 
* * % “Regard for the public welfare is the highest law of the land.” 


In the syllabus of this opinion it is stated: 

“To maintain a bill to set aside a purchase of stock by a corpora- 
tion upon the ground that its purpose and tendency was to restrict com- 
petition and that it was illegal and void because contrary to the public 
policy of the state, it is not necessary to prove a violation of the anti- 
trust law, nor is it necessary, in order to justify a decree in favor of the 
complainants, that the proof shall establish the averments of the bill 
beyond a reasonable doubt.” 


The case of the People v. Union Gas Co. reported in 
254 Il. 395, approves the cases last above set out, and in 
addition Justice Farmer said: 

“A corporation organized under the general incorporation act to 
furnish and sell gas, electricity and other lighting and heating substances 
for light, heat and power purposcs for public and private uses, has no 
express power to purchase stock in other corporations and it is not neces- 


sary to make such purchase to carry into effect the object for which it 
was formed. Such power is not given to it by implication.” 


Probably one of the best discussions of this entire ques- 
tion is given by Justice Magruder of the Illinois supreme 
court in the case of the People v. Chicago Gas Trust Com- 
pany, reported in 22 N. E. 798. This particular case is 
cited in all jurisdictions and apparently sets forth the 
general rule. The facts in this case were as follows: 


The Chicago Gas Trust Company was organized under 
the general incorporation act of 1887. The object of its. 
incorporation as set out in the statement filed with the 
secretary of state was to ‘‘build, erect, purchase or lease 
works for the manufacture, sale and distribution of gas 
and electricity for heating, lighting and power purposes 
and—to purchase and hold or sell the capital stock’” 
* * * ‘of any gas works or gas company or companies, 
or any electric company or companies in Chicago, Cook 
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County, Illinois, or elsewhere in said state of Illinois.’’ 
The said company purchased less than the majority capi- 
tal stock of all the other gas companies then engaged in 
manufacturing and distributing gas in the city of Chicago 
and information was filed against the Gas Trust Company 
alleging that said company had no power to purchase and 
hold the capital stock of other gas companies. Justice 
Magruder rendered the opinion and held in part as fol- 
lows: 


“Corporations can only exercise such powers as may be conferred 
by the legislative body creating them, either in express terms or by 
necessary implication, and the implied powers are presumed to exist to 
enable such bodies to carry out the express powers granted and to ac- 
complish the purposes of their creation. An incidental power is one that 
is directly or immediately appropriate to the execution of the specific 
power granted and not one that has merely some slight or remote rela- 
tion to it.” 


“Where a charter confers upon a corporation the power to maintain 
and operate works for the manufacture and sale of gas, it is not a neces- 
sary implication that the power to purchase stock in other gas companies 
should also exist. There is no necessary connection between manufac- 
turing gas and buying stocks. The right of a corporation to invest in 
shares of another company cannot be implied because both companies 
are engaged in the same kind of business. If, then, the power to pur- 
chase outside stocks cannot be implied from the power to operate gas 
works and make and sell gas, a company to whom the latter power has 
been expressly granted cannot exercise the former without legislative 
authority to do so. This is the law as settled by the great weight of 
authority.” * * * 

“The general incorporation act of this state does not, in express terms, 
confer upon the corporations organized under it the power to purchase 
and hold shares of stock in other corporations. It is silent upon that 
subject. The only powers granted by it are the ordinary corporate 
powers, such as the rights to be bodies corporate and politic, to sue and 
be sued, to have a common seal, ete. The charter of a corporation 
formed under such a general law does not consist of the articles of as 
sociation alone, but of such articles taken in connection with the law 
under which the organization takes place.” * * “Viewing the main 
purpose for which appellee was formed, the incorporators could not tack 
on and connect with such main purpose the power to buy and hold 
stock in other gas companies by merely describing such power in the 
statement. To hold, that they could confer such power by writing it 
down in the statement would be to hold that the general assembly could 
clothe them with a part of its legislative functions. 
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When a corporation is formed under the general incorporation act 
for the purpose of carrying on a lawful business, the law, and not the 
statement, or the license, or the certificate, must determine what powers 
can be exercised as incidents to such business.” 


The fimal conclusion of the court is properly set forth 
in the syllabi, wherein it is stated: 


“A corporation formed for the purpose of manufacturing and selling 
gas under the general incorporation law, which provides that corpora- 
tions formed under it ‘may own * * * so much real and personal 
estate as shall be necessary for the transaction of their business. * * * 
and may have and exercise all the powers necessary and requisite to 
earry into effect the objects for which they may be formed,’ has no 
power to purchase and hold or sell shares of stock in other gas com- 
panies, as an incident to the purpose of its formation, even though such 
power is specified in its articles of incorporation.” 


It would be possible to cover a great many more pages 
with citations from courts all over the land supporting 
the general rule as laid down in the beginning of this dis- 
cussion of this question. But suffice it to say that it is 
my opinion, as supported by the maximum authorities 
that a Nebraska corporation organized for general pur- 
poses other than as a mere holding company cannot di- 
rectly purchase, own, and hold the stock of other corpora- 
tions, foreign or domestic, except for the purpose of re- 
ceiving payment of or security for a debt, or unless the 
circumstances are such that the transaction is a necessary 
or reasonable means of carrying out or executing the ob- 
ject of its incorporation and is a direct incident thereto. 
I know of no express authority, legislative or otherwise, 
given to domestic corporations authorizing them to hold 
the stock of other corporations, and in view of the gen- 
eral rule as heretofore stated, it is not sufficient that a 
corporation expressly includes this authority in its ar- 
ticles of association, or its charter. For its articles of 
association will be strictly construed in accordance with 
the creative statute, and its charter will be likewise strict- 
ly construed in accordance with the law of this jurisdic— 
tion. 
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As indicative of the position of our Nebraska supreme 
court on this particular point, I would draw your atten- 
tion to the case of State v. Nebraska Distilling Co., 29 
Neb. at 718, wherein the court, in speaking of the proper 
construction of articles of association of corporations or- 
ganized under the general law, said: 


“We have to consider when such articles became the subject of con- 
struction that they are in a sense, ex parte. Their formation and execu- 
tion—what shall be put into them, as well as what shall be left out— 
do not take place under the supervision of any official authority what- 
ever. They are the production of, private citizens, gotten up in the in- 
terest of the parties who propose to become incorporators and stimulated 
by their zeal for the personal advantage of the parties concerned, rather 
than the general good. * * These articles, which necessarily assume, 
by the sole actions of the corporators, enormous powers, many of which 
have been heretofore considered of a public character, some times affect- 
ing the interests of the public very largely and very seriously, do not 
commend themselves to the judicial mind as a class of instruments re- 
quiring or justifying any liberal construction. Where the question is 
whether they conform to the authority given by statute in regard to cor- 
porate organizations, it is always to be determined upon just construc- 
tion of the powers granted therein, with a due regard for all the other 
laws of the state upon that subject. * * * The manner in which these 
powers shall be exercised, and their subjection to the general laws of 
the state, and its general principles of public policy, are not in any 
sense enlarged by inserting in the articles of association the authority 
to depart therefrom.” 


Now we come to the second question as proposed in 
the beginning of this discussion, to-wit; in effect: Whether 
or not a corporation commonly known and described as 
a holding company and organized for the principal, pri- 
mary and sole purpose of purchasing, owning and holding 
by a corporation of stock of other and subsidiary corpora- 
tions can be legally recognized and incorporated under 
Nebraska law, and if a foreign corporation, whether the 
same can be legally recognized and authorized to transact 
its business in the state of Nebraska. 


It is not my purpose with respect to the latter part of 
this question to in any way discuss the question of recog- 
nition by this state of corporations validly incorporated 
in other states. For the purposes of this discussion I am 
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acting under the assumption that undue preference will 
not be given to foreign corporations over domestic corpora- 
tions, and that a foreign corporation will not be allowed 
to exercise greater powers than those conferred upon 
domestic corporations. Accordingly with that point in 
mind it will only be necessary to discuss here the validity 
of a Nebraska corporation formed for the purposes above 
set forth. 


I take it that if the decision as arrived at with regard 
to the first question proposed here is correct, and in the 
absence of express statutory authority being granted for 
this purpose, that then we need only bother to discuss the 
proposition of whether or not such a corporation can be 
formed by reason of implication or the interpretation of 
the language used by the legislature in creating the gen- 
eral incorporation acts of this state. I am of the impres- 
sion that all interested parties will agree with me to the 
effect that so far as the constitution or statutes are con- 
cerned, there is no direct power given to corporations for 
the purpose of forming holding companies. It has been 
suggested that Section 565 of the Revised Statutes of 
Nebraska for 1913, authorizes such an incorporation. For 
convenience I will again set out this section: 


“How formed—Any number of persons may be associated and incor- 
porated for the transaction of any lawful business, including the con- 
struction of canals, railways, bridges, and other works of internal im- 
provement.” 


The theory with regard to this section being advanced 
that the term ‘‘lawful business’? can be properly inter- 
preted to include the formation of a holding company. 
Accordingly let us see if we can discover any interpreta- 
tion placed upon a similar construction by any of the 
courts either in this jurisdiction or the several jurisdic- 
tions. 


One of the cases which I have been able to discover 
which might have any bearing upon this particular point 
is the case of Market St. Ry. Co. v. Hellman, a California 
case reported in the 42nd Pac. 225. In this particular 
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case, and as one of the points thereof, it was contended 
that one corporation could not hold stock in another cor- 
poration in the state of California. The holding corpora- 
tion was empowered by its articles of incorporation, among 
other things, for the purpose of buying, selling and deal- 
ing in all kinds of public stocks, bonds and securities. In 
passing upon this question Justice Searls stated: 


“Whether the purchase by a corporation of shares in another cor- 
poration is ultra vires or not is said to depend upon the purpose for 
which it is made and whether under the circumstances it is a reasonable 
or necessary means of carrying out corporate objects.” (Citing Hill v. 
Nisbet, 100 Ind. 341). 


In determining this point the court turned to the civil 
code and that particular section thereof which provided 
that: 


“Private corporations may be formed for any purpose for which in- 
dividuals may lawfully associate themselves.” 


In discussing this section, which, as will be seen, is 
somewhat of a character similar to the Nebraska section, 
the court said: 

“It is beyond controversy that individuals may lawfully associate 
themselves for the purpose of purchasing, selling and dealing in all kinds 
of public and private stocks, bonds and securities. The Pacific Improve 
ment Company, having been organized for exactly that purpose, it is 
infra vires to purchase, hold and sell stock in other corporations.” 


This was as far as the court went on this particular 
point and no further reference was made to the code pro- 
vision other than as here stated. 


Now let us compare this particular provision with the 
provision of the Nebraska statutes. We find (1) that un- 
der the Nebraska statute any number of individuals may 
be associated or incorporated for the transaction of any 
lawful business. Now this in turn raises the question of 
whether or not the holding of stock by one corporation 
in another corporation is a lawful business, and (2) 
whether such a holding would have been a lawful business 
at common law. The section as stated plainly refers to a 
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lawful business to be conducted by a corporation, and not 
any lawful business that might be conducted by individ- 
uals, there being a distinct difference between individuals 
and a corporation. This point, I take it, is too well estab- 
lished to even merit of citations. 


Now, turning to the California section, it is to be noted 
that private corporations are given by statute the full and 
complete right to transact business, or form for any pur- 
pose which individuals might transact or lawfully asso- 
ciate for. Under what I believe to be a reasonable con- 
struction of the Nebraska section, it appears to me that 
our legislature has attempted to retain its sovereign au- 
thority and not to dispense the same only along such lines 
as it may see fit and not to throw open the field and recog- 
nize corporations and individuals as being of a par, and 
the reverse of this is apparently true with regard to the 
California law. In order to more clearly bring out the 
point I am attempting to make I would again at this 
point refer to authorities as cited in the fore part of this 
discussion to the following effect: 


“A corporation is an artificial being created by law for a specified 
purpose and as such it stands on a very different footing from a natural 
person.” Alby v. Billings, 35 Miss. 6181. 

“A corporation has no natural rights or capacities such as those 
possessed by individuals or ordinary partnerships, and if such power 
is claimed words giving the power or from which it is necessarily im- 
plied must be found in the charter or it does not exist.” Association v. 
Bank (Ill.) 64 L. R. A. 399; Davis v. R. R. Co., 139 Mass. 258; George v. 
R. R. Co., (Nev.) 38 Pac. 441; Blair v. Ins. Co., 10 Mo. 559; see also Cassatt 
v. Mitchell Co., 150 Fed. 32; Boca Mill Co. v. Curry (Cal.) 97 Pac. 1117; 
Meinhard Co. v. Mercantile Co. (Ga.) 61S. E. 34; Julian v. K. C. Star Co. 
209 Mo. 35. 


The only other case which I have been able to discover 
that will throw any light upon this particular provision 
of our statute is the case of People v. Chicago Gas Trust 
Co., decided by the Illinois supreme court and reported 
in 22 N. E. Rep. 812. Justice Magruder in handing down 
the opinion of the court takes time to thoroughly discuss 
the right of a holding company to transact business in the 
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state of Illinois. For the basis of his opinion he takes up 
the Hlinois statutes, and particularly that section of the 
statute which provided, ‘‘that corporations may be formed 
in the manner provided in this act for any lawful pur- 
pose excepting banking, insurance, real estate, brokerage, 
the operation of railways and the business of loaning 
money.’’ <As will be readily seen, this section in its fore- 
part is in a way a direct counterpart of the Nebraska sec- 
tion. The Nebraska section includes the right to con- 
struct railroads, canals and other internal improvements, 
whereas the Illinois section is restrictive to that extent. 
The Illinois statute provides that corporations may be 
formed for any lawful purpose other than as restricted, 
while the Nebraska statute provides that corporations may 
be formed for the transaction of any lawful business. 


In handing down his opinion Justice Magruder stated 
in part as follows: 


“When a corporation is formed under the general incorporation act 
for the purpose of carrying on a lawful business the law and not the 
statement of the license or the certificate must determine what powers 
can be exercised as incidents of such business.” * * “If appellee can 
purchase and hold the capital stock of other gas companies, it can hold 
all the capital stock of such companies.” * * * “One result is that the 
Chicago Gas Trust Company can control the four other companies. The 
question is not whether it has attempted to exercise such control; the law 
looks to the general tendency of the power conferred.” * * “The con- 
trol of the four companies by the appellee—an outside and independent 
corporation—suppresses competition between them, and destroys their 
diversity of interest, and all motive for competition. There is thus built 
up a virtual monopoly in’ the manufacture and sale of gas.” * * # 
“The purpose for which a corporation is formed, under the act, must 
be a lawful purpose. So far as appellee was organized with the object 
of purchasing and holding all the shares of the capital stock of any 
gas company in Chicago or Illinois, it was not organized for a lawful 
purpose, and all acts done by it towards the accomplishment of such 
object are illegal and void. The word ‘unlawful’, as applied to corpora- 
tions, is not used exclusively in the sense of malum in se or malum pro- 
hibitus. It is also used to designate powers which corporations are not 
authorized to exercise, or contracts which they are not authorized to 
make, or acts which they are not authorized to do; or, in other words, 
such acts, powers, and contracts as are ultra vires. 
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The business of manufacturing and distributing illuminating gas, by 
means of pipes laid in the streets of a city, is a business cf a public 
character. It is the exercise of a franchise belonging to the state. The 
services rendered and to be rendered for such a grant are of a public 
nature. Companies engaged in such business owe a duty to the public. 
Any unreasonable restraint upon the performance of such duty is pre- 
judicial to the public interest, and in contravention to public policy.” 
(Citing cases including Gibbs v. Gas Co. 130 U. S. 396). “Whatever tends 
to prevent competition between those engaged in a public employment or 
business impressed with a public character is opposed to public policy, 
and therefore unlawful. Whatever tends to create a monopoly is un- 
lawful as being contrary to public policy.” (Citing cases) * * * 
“Public policy unquestionably favors competition in trade, to the end 
that its commodities may be afforded to the consumer as cheaply as 
possible, and is opposed to monopolies which tend to advance market 
prices, to the injury of the general public.’” We are reminded by 
counsel that the applicaticn by the courts of public policy to the law 
is a usurpation of legisiative functions. And undoubtedly some courts 
have gone so far as to deserve the charge of such usurpation. But it is 
the duty of the judiciary to refuse to sustain that which is against the 
public policy of the state, when such public policy is manifested by the 
legislation or fundamental law of the state. By the revised statutes it 
is provided that ‘the common law of England, so far as the same is 
applicable,and, of a general nature, * * * shall be the rule of deci- 
sion, and, shall be considered of full force until repealed by legislative 
authority.’” 


Attention is drawn at this point to the fact that See- 
tion 3697 of the Revised Statutes of Nebraska for 1913 
provides as follows: 


“Common law in force —So much of the common law of England 
as is applicable and not inconsistent with the constitution of the United 
States, with the organic law of this state, or with any law passed or 
to be passed by the legislature of this state, is adopted and declared to 
be law within the state of Nebraska.” 

“Public policy is that principle of law which holds that no subject 
or citizen can lawfully do that which has a tendency to be injurious 
to the public, or against the public good. This principle owes its exist- 
ence to the very sources from which the common law is supplied. The 
common law will not permit individuals to oblige themselves by a con- 
tract either to do or not to do anything, when the thing to be done or 
omitted is in any degree clearly injurious to the public. ‘Contracts 
creating monopolies are null and void, as being contrary to public policy.’ 
All grants creating monopolies are made void by the common law.” * * * 
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“If contracts and grants whose tendency is to create monopolies are 
void at common law, then, where a corporation is organized under a 
general statute, a provision in the declaration of its corporate purposes, 
the necessary effect of which is the creation of a monopoly, will also 
be void.” * * * 


“The public policy of a state may be indicated by the provisions of 
its constitution as related to past and present legislation.” * * * 
“When the constitution of 1870 was adopted it provided that the general 
assembly should pass no local or special law for ‘granting to any cor- 
poration, association, or individual any special or exclusive privilege, 
immunity or franchise whatever;’ and that ‘no corporation shall be 
created by special laws, * * * but the general assembly shall pro- 
vide, by general laws, for the organization of all corporations hereafter 
to be created.’ ” 


Attention is drawn at this point to our constitutional 
provisions in this respect, and particularly to Section 15 
of Article III of the constitution, which provides: 


“The legislature shall not pass local or special laws in any of the 
following cases, that is to say: 


* oe 8 k RF 


“Granting to any corporation, association or individual, the right to 
lay down railroad tracks, or amending existing charters for such pur- 
pose. 


Granting to any corporation, association, or individual, any special 
or exclusive privileges, immunity, or franchise whatever. In all other 
cases where a general law can be made applicable, no special law shall 
be enacted.” 


Article XI-b, Section 1. ‘No corporation shall be created by special 
law, nor its charter extended, changed, or amended, except those for 
charitable, educational, penal, or reformatory purposes, which are to be 
and remain under the patronage and control of the state, but the legisla- 
ture shall provide by general laws for the organization of all corpora- 
tions hereafter to be created.” * * * 


“Manifestly the constitution of 1870 reserves the old policy of grant- 
ing exclusive privileges to gas companies. After 1870 the public policy 
of the state was against the granting of exclusive privileges to corpora- 
tions of any kind. The general incorporation act of 1872 was passed 
in pursuance of section 1, art. 11. The prohibition of special charters 
granting exclusive privileges and the authorization of incorporations 
under a general law, followed by the passage of such a law, put the 
people of this state on record as being opposed to the creation of mono- 
polies of all kinds. 
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But of what avail is it that any number of gas companies may be 
formed under the general incorporation law, if'a giant trust company 
can be clothed with the power of buying up and holding the stock and 
property of such companies, and, through the control thereby attained, 
can direct all their operations, and weld them into one huge combina- 
tion? The several privileges or franchises intended to be exercised by 
a number of companies are thus vested exclusively in a single corpora- 
tion. To create one corporation for the express purpose of enabling it 
to control all the corporations engaged in a certain kind of business, 
and particularly a business of a public character, is not only opposed 
to the public policy of the state, but is in contravention of the spirit, 
if not the letter, of the constitution. That the exercise of the power 
attempted to be conferred upon the appellee company must result in 
the creation of a monopoly results from the very nature of the power 
itself. If the privilege of purchasing and holding all the shares of stock 
in all the gas companies of Chicago can be lawfully conferred upon. 
appellee under the general incorporation act, it can be lawfully con- 
ferred upon any other corporation formed for the purpose of buying and 
holding all the shares of stock of said- gas companies. The design of 
that act was that any number of corporations might be organized to 
engage in the same business, if it should be deemed desirable. But the 
business now under consideration could hardly be exercised by two or 
three corporations. Suppose that, after appellee had purchased and _ be- 
come the holder of the majority of shares of stock of the four companies 
in Chicago, another corporation had been organized with the same ob- 
ject in view; that is to say, for the purpose of purchasing and holding 
a majority of the shares of stock of the gas companies in Chicago, there 
being only four of such companies. What would there be for the cor- 
poration last formed to do? It could not carry out the object of its crea- 
tion, because the stock it was formed to buy was already owned by an 
existing corporation. Hence to grant to the appellee the privilege of 
purchasing and holding the capital stock of any gas company in Chicago 
is to grant to it a privilege which is exclusive in its character. It is 
making use of the general incorporation law to secure a special ‘privilege, 
immunity, or franchisé;’ it is obtaining a special charter under the cover 
and through the machinery of that law, for a purpose forbidden by the 
constitution. To create one corporation that it may destroy the energies 
of all other corporations of a given kind, and suck their life-blood out 
of them, is not a ‘lawful purpose.’ ” 


“The power of purchasing and holding the capital stock of the four 
gas companies in question tends to relieve appellee of a proper share of 
its legal obligations, and to enable it to carry on a gas business without 
subjecting itself to the restrictions imposed by the statute. To this ex- 
tent the exercise of such power is not lawful.” * * * * 


“The privileges awarded to the four gas companies under their re- 
spective charters were given them in return for and in consideration 
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of services to be rendered by them to the public.” * * * “that they 
should be permitted or required or forced to abandon the performance 
of such public duty is against the policy of the law. The public duty 
is imposed upon each company separately, and not upon the four, when 
combined together. Each for itself, when it accepted its articles of as- 
sociation, assumed an obligation to perform the objects of its incorpora- 
tion. But tne appellee, through the control which it does or may exer- 
cise over the four companies by reason of its ownership of a majority of 
their stock, renders it impossible for them to discharge their public 
duties, except at the dictation of an outside force, and in the manner 
prescribed by a corporation operating independently of them. They are 
thus virtually forced to abandon the performance of their duty to the 
public. The freedom and effectiveness of their action in carrying out 
the purposes of their creation are seriously interfered with, if not actual 
ly destroyed. A power whose exercise leads to such a result cannot be 
lawfully intrusted to any corporate body.” 


I have set out the above case at length for the reason 
that I feel it is entirely decisive of the question before 
us, and by utilizing the opinion of the learned judge the 
necessity for further discussion on this point is fairly 
well eliminated. As will be seen upon a perusal of this 
ease, the decision was rendered in view and in considera- 
tion of statutory enactments and constitutional provisions 
in some instances identical with the provisions and enact- 
ments of the Nebraska constitution and statutes. 


In conclusion I would briefly draw attention to the fact 
that a holding company is a new form of corporate life, 
having sprung into existence during the past ten to fif- 
teen years. Before the organization of holding companies 
the same result was brought about by natural consolida- 
tion of the various corporations, or a sale of the property 
of one to the other. When, however, these transactions 
became gigantic in their magnitude, as in the instance of 
determination by a court, and additional facts to the ef- 
fect that such an organization would he contrary to the 
public policy of this state as expressed by the constitu- 
tion, statutes of the state and the court decisions of the 
state, I am prone to answer the second question proposed 
in this discussion in the negative. And my conclusion is 
that not only is a holding company unauthorized under 
the corporate laws of this state, but also this state and 
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its officials could not properly recognize a holding com- 
pany incorporated under foreign law for the purpose of 
allowing said holding company to transact its business 
within the boundaries of the state of Nebraska. 


Respectfully submitted, 


G. T. TOU VELLE, 
October 22, 1919. Counsel. 


MEMORANDUM ON RIGHT TO ORGANIZE HOLD- 
ING COMPANIES UNDER THE NEBRASKA 
CORPORATION LAWS 


A corporation is restricted to the rights and powers 
specified in its charter, consequently if the right to hold 
stock in another corporation is not set forth in the char- 
ter, such power cannot be exercised. This is axiomatic. 
The point then arises whether a corporation can under 
our law have the power to hold corporate stock. 


There is no direct constitutional or statutory or judi- 
cial authority granting such a right. Neither is such 
power directly prohibited. The matter is one of public 
policy, to be determined by the legislature rather than 
by decisions of the Attorney General. However, pending 
legislative enactments or judicial decisions, the rule may 
be laid down by the Department .of Commerce, or by the 
Attorney General. 


The only provisions of the Nebraska corporation law 
bearing even indirectly on the subject are, as follows: 

Section 565 Revised Statutes: 

“Any number of persons may be associated and incorporated for the 


transaction of any lawful business, including the construction of canals, 
railways, bridges and other work of internal improvement.” 


Section 566, Revised Statutes, enumerating corporate 
powers, provides among other things that a corporation 
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may ‘‘fourth’’ hold personal estate and such other real 
estate as may be necessary for the legitimate business of 
the corporation. 


Section 4051, Revised Statutes, provides: 


“No corporation, joint stock company or other association shall en- 
gage in business within this state, a majority of whose stock is owned 
by or controlled or held in trust for any manufacturing or other corpora- 
tion, which in the course of its manufacture or production conducts its 
business or any part thereof in a manner which would be prohibited by 
this article, if it were so conducted in the course of such business within 
this state.” 


This last section seems to prevent a foreign corpora- 
tion, which could not itself do business in this state, from 
carrying on business here through a subsidiary corpora- 
tion. 


Every corporation is limited in its sphere of activities, 
by its own charter and by legislative enactment, and can 
only do those things it is expressly authorized to do. 
Ambiguous powers are construed against the corporation. 


3 Thompson on Corporations, See. 3106. 
Thomas v. R. R. Co., 101 U. 8. 71 

R. R. Co. v. Kip, 46 N. Y. 546. 

De LaVergn Co. v. German, 175 U. 8. 40. 


The general rule is that in the absence of specific sta- 
tutory permission, a corporation cannot subscribe to ac- 
quire or hold corporate stock of another corporation. 


4 Thompson on Corporations, Paragraph 456, provides: 


“But the prevailing doctrine of the country is that a corporation 
cannot unless expressly authorized, make a valid subscription or pur- 
chase the capital stock of other corporations or otherwise become a 
stockholder except for the purpose of receiving payment of a security 
for a debt or unless the circumstances are such that the transaction is 
a necessary or reasonable means of carrying out or effecting the object 


of its incorporation.” ‘ 
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and the same author in a later edition, Volume 8, Thomp- 
son on Corporations, Section 456, says: 


“As a general agreement in the proposition that a corporation cannot 
lawfully become a stockholder in another corporation unless the power 
to do so is expressly given or necessarily implied.” 


There is no doubt that a corporation may be expressly 
authorized by statute to hold stock in another corpora- 
tion. 


8 Thompson on Corporations, Par. 458, 460. 
1 Cook on Corporations, Par. 814, states the rule: 


“It may be stated as a general rule that a corporation has no im- 
plied power to purchase shares of the capital stock of another corpora- 
tion.” 


and in Paragraph 306, states: 


“The manufacturing corporation has no implied power to buy the 
stock of another manufacturing corporation for the purpose of holding 
the stock permanently.” 


Burn v. Schuyler, 65 Conn, 336. 

Pattie v. Hillsboro, 4 Tex. Appeals 224. 
Knowles v. Sanderson, 107 Cal. 629. 

10 Cye. 1107, states the rule; 


“One corporation cannot unless it is expressly authorized thereto by 
its governing statute make a valid subscription to the stock of another 
corporation or otherwise become a stockholder unless for the purpose of 
receiving payment of the security of a debt owing it.” 


The three principles underlying the prohibition against 
holding companies are: 


First. Allowing a corporation to own stock in an- 
other organization, permits the diversion of corporate 
funds from the purposes mentioned in the charter of the 
holding company to the purposes allowed in the charter 
of the company in which the stock is held. 
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Second. Such a stock holding enables the corporation 
to practically indulge in business and risk its capital in 
a foreign enterprise. 


Third. Holding stock in other corporations provides 
an easy method, difficult to check, of monopolizing an in- 
dustry. 


Much might be said both for and against holding com- 
panies. Certainly much harm has resulted therefrom. 
For instance the present condition of the Chicago, Rock 
Island and Pacific Railway Company and the New York, 
New Haven and Hartford, the assets of which have been 
mulcted through holding companies, probably, much good 
in industrial development has been accomplished also 
through holding companies. At any rate a holding com- 
pany permits the aggregation of capital for the purpose 
of a ‘‘blind pool’’, and permits promoters by the organi- 
zation of several companies to control large industries 
through a comparatively small actual investment. There 
are many cases holding directly that a holding company 
is contrary to public policy. 


Denny Hotel Company v. Schram, 6 Wash. 134. 
Franklin Company v. Lewiston, 63 Maine 43. 

Central R. R. of N. J.v. Pa. R. R., 31 N. J. Equity 475. 
De LaVergn Co. v. German, 175 U. 8S. 40. 


Knowles v. Sandercock, 107 Cal. 629. In this case the 
court says in holding that a manufacturing corporation 
eannot subscribe to the stock of a hotel company: 


“The general rule is undoubtedly that a corporation cannot own cor- 
porate stock unless expressly authorized. Indeed it has been said that 
statutes in regard to the formation of corporations did not authorize 
any but natural persons to become incorporators” and “a private cor- 
poration has no implied authority to invest in shares of another private 
corporation, if this were so it might be an easy process to transfer its 
resources to another.” 


The Denny Hotel Company case (supra) was a suit 
against a corporation on a stock subseription. The two 
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propositions of law involved were the power of a cor- 
poration to subscribe to stock of another corporation and 
its liability for such subscription before all the capital 
stock of the second corporation is subscribed. The court 
held there was no liability on such a subscription, saying: 


“A corporation can only be performed in the manner provided by 
law and has only such power as the law specifically confer upon it 
* * © the right of forming a corporation is conferred by in 
corporation laws only upon persons acting individually and not upon 
associations.” 


See also Morawetz on Corporations, Paragraph 8433. 


In Ry Co. v. Iron Company, 46 Ohio State 44, in hold- 
ing that a company incorporated for the manufacture of 
iron has no right to subscribe to the stock of a railway 
company, the court said: 


“We think it well settled as a result of the decisions in this state as 
well as elsewhere that an incorporated company cannot unless authorized 
by statute make a valid subscription to the capital stock of another, and 
that such subscription is ultra vires and void * * * There has 
been no direct decision upon the question by this court but such has 
been the uniform holding elsewhere * * * There was then we 
think no authority whatever in the iron company to make a valid sub- 
scription of the capital stock of a railway company, and no recovery can 
be had upon it.” 


In the case of People v. Chicago Gas Trust Co., 22 N. 
E. 798, there is an excellent discussion of the legality of 
holding companies, and in their opinion the court held 
that it was unlawful under the laws of Illinois. It is 
quite true, however, that this case is tinged with the 
monopolistic tendency of the holding company there con- 
sidered, but it has been subsequently construed in Peshtigo 
v.G. W. Tel. Co., 50 Tl. Appeals 624, as authority for the 
straight proposition, that one corporation cannot sub- 
scribe to the stock of another corporation. 


Many of the cases cited by text book writers on the 
proposition of the illegality of holding companies are 
cases really turning on the point of whether the purpose 
of the holding company was to restrain trade, others are 
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bank cases where it is held that a banking corporation 
cannot risk its depositors’ money in business enterprises. 
There is considerable authority for the proposition that 
one corporation can own stock in another, where the ac- 
quisition of such corporate stock is a necessary and rea- 
sonable means of carrying out that for which the first 
corporation was acquired. 

Hill v. Nesbit, 100 Ind. 34. 

Booth v. Robinson, 55 Md. 419. 

Latimore v. State Bank, 102 la. 162. 


Ryan v. Leavenworth, Atchison & N. W. Ry Co., 27 
Kans. 365. 


Some text book writers say that the power to acquire 
personal property for corporate purposes is no where 
questioned or doubted 


3 Thompson on Corporations, Paragraph 2405 
and that a corporation may purchase stock in another 
corporation where such purchase is necessary or desir- 
able to the achievement of its corporate purpose 


4 Thompson on Corporations, Paragraph 4059, 4060 
as for instance a bridge company cannot subscribe for 
the stock in a hotel company 


Hermitage v. Dwyer, 142 S. W. 1117 
but that a hotel company may properly subscribe to the 
stock of a military encampment enterprise, 

Richelieu v. International, 140 Ill. 248 


and that the power to acquire stock in another corpora- 
tion may arise by implication when reasonably necessary 
to carry out objects in a corporation. 


Elliott on Corporations, Paragraph 196 
The only Nebraska cases bearing even indirectly on 
the subject are Bank v. Hart, 37 Nebr. 197, and Nebraska 


Shirt Company v. Horton, 3 Neb. (Unofficial) 888. The 
Hart case merely holds that a bank cashier has no au- 


OPINIONS 151 


thority to accept the stock of an insurance company in 
part payment of a note due the bank and so risk the 
bank’s money in an insurance enterprise. The Nebraska 
Shirt Company case holds that a manufacturing company 
has no power or right to subscribe to the stock of the 
Greater American Exposition Company, and the commis- 
sioner, Pound, in his opinion insinuates that under the 
law of Nebraska holding companies are illegal, saying: 


“Corporations have quite enough power without allowing them to 
incorporate themselves in new companies unless authorized by statute 
a corporation has no power to subscribe to the capital stock of another 
corporation and such a subscription is not binding. Citing Valley R. R. 
Co. v. Lake Iron Company, 46 Ohio State 44; Denny Hotel Company v. 
Schram, 6 Wash. 134; Central R. R. Co. v. P. R. R. Co., 31 N. J. Equity 
475; Frank Company v. Lewiston, 63 Maine 48; Mechanics Bank v. Amer., 
ete., 24 Conn. 159; Knowles v. Sandercock, 107 Cal. 629.” 


It is exceedingly difficult to distinguish between ‘‘ good’’ 
holding companies and ‘‘bad’’ holding companies, and so 
in reliance upon the general law, the field for possible 
illegal manipulation that holding companies afford the 
lack of statutory authority in the matter, and the judi- 
cial intimation as to their illegality. In the Horton case 
it would seem that this department should not overrule 
the decision of the Bureau of Securities determining that 
holding companies were not authorized by Nebraska law, 
and that a corporation could not appropriate to itself in 
its articles of incorporation the right or authority to ac- 
quire stock of other corporations. 


If any proposed incorporation deems itself aggrieved 
by such ruling, it has ample redress under Section 13, 
Article 22, Title V, Chapter 190 of the laws of 1919, to 
appeal from this decision to the District Court of Lan- 
easter County, and to procure a judicial determination 
of the matter. 


The opinion submitted by Messrs. Courtright, Congdon 
and Abbott, is purely argumentative, and submits prac- 
tically no authority one way or the other. The subserip- 
tion of corporations in Fremont to the hotel company re- 


152 REPORT OF THE ATTORNEY GENERAL 


cited.in Mr. Abbott’s letter, would appear to be clearly 
ultra vires under the decisions of the Norton Shirt Com- 
pany case and the Denny Hotel Company case as pre- 
viously cited. 


The fact that in the past Nebraska corporations have 
appropriated unauthorized power to themselves is no argu- 
ment why such an appropriation should be sanctioned in 
the future. 

Respectfully submitted, 


MASON WHEELER, 


Assistant Attorney General. 


Corporations 


A foreign corporation wherein each stockholder has only one vote, re 
gardless of the amount of capital stock owned by him, cannot be 
granted a permit to sell stock in Nebraska, under the present state 
constitution. 


Mr. L. W. Henderson, Yankton, 8S. D. 


In re: Farmers’ Terminal Elevator Company, 
Sioux City, la. 


My dear Mr. Henderson: I regret very much the de- 
lay that has been occasioned in connection with the above 
entitled matter, but as explained to you in our recent 
letter, circumstances have been adverse for an early de- 
cision in the premises. 


We have not made an examination of the application 
in this matter upon its merits and in this communication 
we are dealing solely with the question as to whether or 
not the Bureau of Securities can recognize the right of 
this corporation to sell its stock in this state, said stock 
being issued under articles of incorporation which author- 
ize the stockholders to vote only on the basis of personal 
representation rather than on the basis of a stock vote, 
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or a vote for each share of stock owned by the stockhold- 
ers in the company. 


For the purposes of this communication I am conced- 
ing that the corporation organized under the laws of the 
state of its domicile can properly limit the voting power 
of its stock in the respects as above set forth. This being 
true, the question before us then is whether or not the 
applicant has a right to superimpose the law of its 
domicile in this respect over the law of this state in a 
contrary respect, and whether or not said applicant is 
entitled to preference in this manner over domestic cor- 
porations of this state. 


Under Article XIb, Section 5 of the Constitution of 
the state of Nebraska it is provided: 


“The legislature shall provide by law that in all elections for directors 
or managers of incorporated companies, every stockholder shall (have) 
the right to vote in person or proxy, for the number of shares of stock 
owned by him, for as many persons as there are directors or managers 
to be elected, or to cumulate said shares and give one candidate as many 
votes as the number of directors multiplied by the number of his shares 
of stock, shall equal, or to distribute them upon the same principle among 
as many candidates as he shall think fit, and such directors or managers 
shall not be elected in any other manner.” 


This section has been re-enacted as a legislative act, 
together with further additions and will be found under 
Section 1 of Chapter 174 of the Session Laws of Nebraska. 
for 1915. The only addition made to the constitutional 
section by the legislative enactment is as follows: 


“Provided, the right of cumulative voting in this act shall not ap- 
ply to steckholders cf a corporaticn who own stcck in another corpora- 
tion engaged in a competing line of business, nor to any one who holds 
siock, the equitable owner of which is a stockholder in a corporation 
and engaged in a competing line of business, nor to their agents or rep- 
resentatives.” 


I take it that it will not be at all necessary to enlarge 
upon the construction of this statute or upon the constitu- 
tional provision above quoted. Suffice it to say that said 
provision and said section, among other things, contem- 
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plate and direct that each share of stock issued by Ne- 
braska corporations shall carry with it one vote. This 
statute applies to all corporations organized under the 
laws of this state, and as such, properly becomes a portion 
of Article II of Chapter 14 of the Revised Statutes of 
Nebraska for 1913, said article dealing generally with cor- 
porations. It is provided in Section 586 of Article IT of 
Chapter 14 that: 


“Any corporation organized under the laws cf any other state or 
states, territory or territories, which has filed, or may hereafter file with 
the secretary of this state, a true copy of its charter or articles of asso- 
ciation, shall, on filing with the secretary of state a certified copy of 
the resolution adopted by its board of directors, accepting the provisions 
of this article, be and become a body corporate of this state.” 


To all intents and purposes the last quoted section can 
apparently be construed to dispose of the question in 
hand, and particularly in view of what has been hereto- 
fore stated; but going further, and for the express pur- 
pose of meeting the theory which has been advanced with 
regard to comity between states, we will pass this point 
for the time being. 


Under Article XIV of Chapter 14 of the Revised 
Statutes of Nebraska for 1913, and under Section 725, 
it is required that foreign corporations shall appoint an 
agent or agents in this state and in that connection file 
a certificate in a certain form in the office of the secretary 
of state and in the office of the registrar of deeds in the 
eounty in which the corporation has its place of business, 
said certificate designating, among other things, the agent 
and his official title, and all for the purpose of providing 
for service of process on said corporation through the 
medium as appointed. It is further provided that no cor- 
poration shall transact any business in this state until said 
section has been complied with. 


Now, apparently this last section constitutes the door 
of entrance to this state through which foreign corpora- 
tions must enter, and by reason of the fact that this last 
mentioned section does not in itself impose apparent fur- 
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ther regulation or supervision, the theory is presented 
that under the rule of comity between states foreign cor- 
porations can enter this state and have greater, broader 
powers and privileges than domestic corporations. I be- 
lieve that the question involved herein is settled in a com- 
prehensive fashion by virtue of the following general rule 
with regard to comity between states. The rule is this: 


“Under the law of ccmity, a corporation has no authority to do an 
act or exercise any powers in a foreign state which a corporation of 
similar character created by or organized under the laws of the foreign 
state is not permitted to exercise under the latter’s constitution, laws 
and policies. Re: Palmer Co. 183 Fed. 902; Manning v. Railway Co. 183 
Fed. 133; State v. Standard Oil Co. 224 U. 8. 270; Falls v. U. 8. Co. 24 
Tu R. A. 174 (Ala.); Western U. v. State, 101 S. W. 748 (Ark.); Walters 
v. Whitlock, 76 Am. Dec. 607 (Fla.); Dunbar v. Telephone Co. 87 N. E. 
621 (Ill); Loan Ass’n v. Elbert, 54 N. E. 753 (Ind.); Electric Co. v. 
Baltimore, 72 Atl. 1039 (Md.); Power Co. v. Sec’y of State, 185 N. W. 
656 (Mich.); State v. Lumber Co. 64 So. 729 (Miss.); State v. M. K. & T. 
Ry. 147 8. W. 180 (Mo.); Life Co. v. Hart, 173 Pac. 1062 (Mont.); Fisher 
v. Lord, 3 Atl. 927 (NH.); Coler v. Power Co. 103 A. S. R. 786 (NJ.); 
White v. Howard, 46 N. Y. 144; Troy v. Lumber Co. 92-S. E. 494 (N. C.); 
Walker v. Rein, 106 N. W. 405 (N. D.); State v. Sherman, 22 Ohio St. 
411; Loan Co. v. Tuohy, 170 Pac. 244 (Okla.); Van Steuben v. Central 
R. Co., 34 L. R. A. 577 (Pa.); McSwain v. Grain Co. 76 S. E. 117 (S. C.); 
Fowler v. Bell, 39 L. R. A. 254 (Tex.); Hiskey v Loan Co. 76 Pac. 20 
(Utah); Floyd v. Loan Co., 54 L. R. A. 536 (W. Va.); Fletcher on Corp. 
sec. 5743 vol. 8. 


The Nebraska Supreme Court has said that foreign 
corporations do business here not by right but by comity 
and the state may at pleasure revoke the privilege which 
it has granted such corporations. See State v. Standard 
Ou Co., 61 Neb. 28. And, further, 


“The state may impose such conditions and limitations as it sees 
fit on foreign corporations seeking the privilege of doing business in 
the state.” See State v. Fleming, 70 Neb. 523; State v. Ins. Co., Tl Neb. 
320; State v. Howard, 96 Neb. 278. 


When a corporation goes into another state than that 
by which it was created with the consent of such foreign 
state, express or implied, it does so subject to the laws of 
that state. It cannot exercise powers or do acts therein 
which are contrary to the state’s laws, although they may 
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be authorized by its charter and by the laws of the state 
in which it was created. In support of this doctrine see 
Anselme v. Loan Ass’n, 66 Neb. 520; Loan Ass’n v. Gil- 
more, 1 Unoff. 181; State v. Standard Oil Co., 61 Neb. 28; 
State v. Fleming, 70 Neb. 523; Loan Ass’n v. Bilan, 59 
Neb. 458; Loan Ass’n v. Strine, 58 Neb. 133; Rendering 
Co. v. Vermont, 207 U. S. 541. 


The doctrine of comity must yield to the positive law 
of the land. Hence foreign law must give way when in 
conflict with the statutes of the forum or the settled cur- 
rent of its judicial decisions. See Henry v. Works, 93 U. 
8. 664. Foreign laws will not be given effect when to do so 
would be contrary to the settled public policy of the 
forum. See Pennoyers v. Neff, 95 U. S. 714. The public 
policy of a state is to be deduced from its constitution, 
laws and judicial decisions. See Vidol v. Girard, 2 How. 
(U. 8.) 127. Where the legislature of a state has not 
undertaken to regulate by statute the powers and business 
of foreign corporations doing business in such state, nor 
to prescribe how their contracts made therein shall be 
executed, the general principles of law applicable to cor- 
porations apply. See Platt v. Wilmot, 193 U. S. 602; 
Rumbough v. Improvement Co., 11 8S. E. 528 (NC). 


Any power attempted to be exercised by a foreign cor- 
poration granted by its charter that violates a statute of 
the state or of the United States, or that is contrary ¢o 
the settled decisions of the highest court of the state, or 
that is contrary to good morals, is against public policy, 
and the state may restrain the exercise of such power. 
See Clark v. Memphis Co., 130 S. W. 751 (Tenn.). When 
a foreign corporation accepts a license permitting intra- 
state business, there is an implied condition that such 
business shall be conducted in obedience to the laws of 
the state in the same manner as a domestic corporation 
and that if the laws of the state are violated, it will for- 
feit all right to such license in the same manner that do- 
mestic corporations forfeit their charters. Standard Oil 
Co. v. Missouri, 242 U. 8. 270. The principle of comity 
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does not permit a foreign corporation to exercise powers 
within the state which a domestic corporation of the same 
kind is not permitted to exercise under the constitution 
and policy of the state. See Toomey v. K. of P., 74 Mo. 
App. 507; Hickey v. Pacific Co., 76 Pae. 20 (Utah); Floyd 
v. Loan Co., 54 L. R. A. 5386 (W. Va.); Wheeler v. Ass’n, 
102 Il. App. 48; State v. Tobacco Co., 75 8. W. 737 (Mo.) ; 
Martin v. Stove Co., 78 Ml. App. 105. 


The courts of Nebraska, as an exercise of comity, will 
not enforce a contract resulting from the transaction of 
a business within the state, violating the public policy 
thereof. See Henni v. Fidelity Co., 61 Neb. 744. Con- 
tracts made in the state by residents with foreign build- 
ing associations, made through agents of such associations 
located in the state, are Nebraska contracts, and their 
construction and validity are governed by the laws of the 
state. National v. Retzman, 69 Neb. 667; People v. Shaffer, 
63 Neb. 573. 


And thus this discussion could go on citing authorities, 
rules and statements, but I believe the statement as here- 
in made sufficient up to this point and a summary of the 
proposition would be in effect that the constitution of 
this state, together with the legislative enactments, has 
established not only a rule of law with regard to cor- 
porations organized in this state, but also a rule of public 
policy which effects all corporations transacting their 
business in this state, and the law is apparently perfect- 
ly plain that a foreign corporation cannot presume upon - 
a rule of comity between states to an extent that would 
allow it to secure an unquestionable advantage over do- 
mestie corporations. And under the existing law this is 
just as true as though an express statutory enactment 
stood of record in the laws of this state. 


I do not desire to tire you with further discussion of 
principles for the reason that as a lawyer you are in a 
position to properly weigh the citations and authorities 
herein stated, and I trust you will find the position I have 
taken in this matter worthy and correct. 
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IT am advising the Bureau that it will be necessary for 
your client company to amend its articles of incorporation 
so as to agree with the Nebraska law on. the voting ques- 
tion if said company desires recognition and authority 
from the Bureau of Securities to sell its stock in this state, 
and that otherwise the Bureau will not be in a position 
to place its stamp of approval upon the application be- 
fore it to certify to the public at large that the applicant 
has applied with all the requirements of law, as the Blue 
Sky law requires said Bureau to do. 


After you have considered this matter the Bureau 
would be pleased to facilitate you in the perfection of any 
appeal which you might decide to take from the decision 
of the Bureau, or any other action which the Bureau can 
properly take under the circumstances. Until the Bureau 
is further advised as to your desires in the premises no 
final order will be entered in this application. 


Allow me to thank you personally for your courtesy in 
this matter. 
Very truly yours, 


G. T. TOU VELLE, 
March 13, 1920. Counsel to the Bureau of Securities. 


Corporations 


The statutory limit of indebtedness of a corporation applies to the 
amount of capital stock actually subscribed and paid in. 


Mr. J. H. Donnelly, Chief, Bureau of Securities, Office. 


Dear Sir: Replying to your request of recent date 
relative to the construction to be given to Section 569 
of the Revised Statutes of 1913, and particularly to that 
portion of the section regarding the limit of indebtedness 
of any company, and whether or not such limit of indebted- 
ness applies to the authorized capital stock of the com- 
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pany or to that portion of the capital stock actually paid 
in, I would inform you as follows: 


I am unable to give you any particular Nebraska de- 
cisions on this point, and it appears that there are none. 
However, from my general perusal of the law governing 
such a situation, I would interpret this particular portion 
of the statutes to mean that the indebtedness of a corpora- 
tion must not at any time exceed two-thirds of the capital 
stock actually subscribed and paid in. In the case of the 
Railway Company v. Philadelphia, in 49 Pa. 251, the court 
stated as follows: 


“Whether it be for the purpose of adjusting and paying dividends 
to stockholders, or of regulating the amount of taxes due to the 
municipalities for the right and power to tax, the amount of stock 
actually paid in is the capital stock of the company.” See also appeal 
of L. A. Ry Co., 18 Atl. 498. 


To consider the capital stock as used in this statute 
in any other light would be fallacious in my opinion, be- 
cause you can easily see that if the term capital stock 
was taken to mean the authorized capitalization of the 
company, every company would have a large capitaliza- 
tion and sell only a few hundred dollars worth of stock, 
and at the same time enter into an indebtedness exceed- 
ing the amount of capital which the company actually had 
by thousands of dollars, and the subsequent dangers are 
only too plain. 


Trusting this answers your inquiry, I am, 
Very truly yours, 


G. T. TOU VELLE, 
August 15, 1919. Counsel. 
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Corporations 
Common law corporations do not exist in Nebraska. 
Mr. H. E. Barrett, Chadron, Nebraska. 
In re: CHADRON PETROLEUM COMPANY 


Dear Sir: It appears that this company, firm or asso- 
ciation, however it may be designated, was formed or at 
least an attempt has been made to form and organize a 
company, firm, association, or common law corporation or 
company, under and by virtue of a deed or declaration 
of trust. It seems that companies, firms, or associations 
formed and organized by and under trust deeds, agree- 
ments, or declarations of trust, commonly. known and 
designated as common law corporations or companies, are 
not recognized under the existing law of the state of Ne- 
braska; that the law of the state of Nebraska makes no 
provision for the formation and organization of such com- 
panies, and further makes no provision for and does not 
recognize such concerns in any manner or form, either 
from the standpoint of the right of formation and organi- 
zation, or the right to transact business in this state. 


These so-called trust agreements are along the lines of 
those used in Massachusetts. In each instance the claim 
is advanced that there is and can be no personal liability 
upon shareholders. The matter has been extensively 
argued before the State Railway Commission under the 
Blue Sky law, repealed by the 1919 session of the legisla- 
ture, and before this Bureau under the existing law. Both 
bodies arriving at the conclusion that these trust agree- 
ments do not relieve the shareholders from personal lia- 
bility and they are and have been treated as ordinary 
partnerships. Apparently, in the majority of cases, this 
method of procedure is adopted with a view of and in an 
attempt to evade the law of the state with reference to 
corporations and at the same time usurp the functions of 
a corporation, in fact, claiming to enjoy even greater 
rights, privileges and immunities than a corporation. 


= 
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It is to be noted that organizations of this character 
are recognized in the statutory provisions of some states 
relative to trusts and partnerships. We have no common 
law corporations in this state. A concern consisting of 
a number of persons is either a corporation or a partner-. 
ship. <A declaration of trust association is merely a part- 
nership unless regularly incorporated, and in the latter 
case they are not recognized as having authority to issue 
trust certificates unless they are properly organized as 
regular trust companies. If such concerns were allowed 
to carry on business, large sums of money would be col- 
lected by corporations having very small capital and there 
would be no security to the investor and he might be- 
come involved in partnership liability. 


You will kindly be informed that the Bureau has care- 
fully gone into the matter of granting permits to com- 
panies organized under common law forms, and, in that 
respect, a careful perusal of the authorities has been had 
and advice has been sought from the various officials of 
other states, as well as of our own state, with the result 
that, acting under the advice of the Attorney General’s 
office, we would notify you that this Bureau cannot see 
its way clear to recognize the validity of this organiza- 
tion to transact business in this state, and to sell securi- 
ties therefor. This is a matter which will have to be de- 
termined by the Supreme Court of this state, and until 
such decision has been handed down by the Supreme 
~ Court, recognizing a company of this form, we will con- 
tinue to refuse to grant permits to such organizations. 


Final order, denying this organization permit to sell 
its securities in Nebraska, has not been entered as yet. 
The order is being withheld, awaiting further word from 
the authorized representatives of the applicant company. 
Under the law, any and all parties concerned are entitled 
to a hearing on the matter, if they so desire. In the 
event a hearing is desired, kindly take the matter up with 
the Bureau, in order that a time certain may be fixed for 
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such hearing, and all parties be prepared to present their 
case at the time so fixed. 


Very truly yours, 


BUREAU OF SECURITIES, 
By J. E. JACOBSON, 
February 19, 1920. Legal Examiner. 


Corporations 


The Secretary of State has no right, in the absence of a statutory 
provision, to refuse to allow a corporation to file articles of in- 
corporation for the reason that the name of the corporation is the 
same as that of a corporation already in existence. 


Hon. D. M. Amsberry, Secretary of State, Lincoln, Nebr. 


Dear Sir: In response to your oral request of Sept. 
9th for an opinion by this office as to whether or not you 
have authority to reftse a corporation charter on the 
ground that the name of the corporation is the same as, 
or similar to, that of a corporation already existing, will 
say as follows: 


I will quote you from 10 Cye, p. 154 


“Enabling Acts which provide for the granting of so-called char- 
ters or certificates of incorporation by the Secretary of State or other 
ministerial state officer, generally prohibit the granting of such char- 
ters or certificates where the name assumed conflicts with the name 
of an existing corporation. Under such statute, it has been well held 
that, although the officer of the Secretary of State in this respect is 
a ministerial one, yet his power of refusing such certificate is not re- 
strained to cases where the assumed corporate name is an exact im- 
mitation of the name of the pre-existing corporation, but that he has 
a discretion to refuse such a certificate where the name assumed so 
nearly resembles that of an existing corporation that confusion on 
the part of the public would be likely to arise between the two com- 
panies.” 


In connection therewith the case of State v. McGrath, 
92 Mo. 355, is cited. In this case it is held that the Sec- 
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retary of State had the power to refuse a charter to a 
corporation with a name similar to that of one already 
in existence, but under statutory authority the statute 
providing ‘‘the corporate name of the proposed corpora- 
tion, which shall not be the name of any corporation 
heretofore incorporated in this state for similar pur- 
poses, or an imitation of such name.’’ 


However, the Nebraska legislature has made no such 
provision in regard to granting or refusing proposed 
names of corporations. All cases where the Secretary 
of State or other ministerial officer has been held to have 
discretionary power in regard to these have been where 
there was such a statutory provision, and it is my opin- 
ion that in the absence of such a delegation of power by 
statute, the power does not exist. The duties of your 
office as designated by statute are purely ministerial and 
consist of recording and issuing the charter if the ap- 
plication is presented in due form. 


In connection with this I would call your attention 
to the fact that the legislature has made statutory pro- 
visions in regard to the similarity of names for two 
classes of corporations. Section 310 of the Revised 
Statutes of 1913, in regard to banks, gives the State 
Banking Board authority to require the junior bank to 
change or modify its name so as to prevent confusion. 
Section 3209 of the Revised Statutes of 1913, provides 
that insurance companies may not take names so close- 
ly resembling that of other companies as to mislead the 
public as to their identity; and under this provision the 
insurance board would have authority to reject a name. 
Since the legislature has delegated specifically this au- 
thority in these two classes of cases, it would seem that 
if they had desired it to exist for all corporations they 
would have so provided. And since they made special 
provision for these two classes of corporations, it would 
also be assumed that they did not consider it already 
in existence without statutory provision. 
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In the absence of a statutory provision giving you 
authority to accept or reject the name of a corporation 
for the reason that it is the same as, or similar to, that 
of a corporation already in existence, any objection by 
the corporation first having the name, to its use by a 
later corporation, will have to be made in the courts and 
the matter there decided. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By CECIL F. LAVERTY, 
September 10, 1919. Assistant Attorney General. 


Corporations 


A building and loan association must file its articles of incorporation 
in the office of the Secretary of State, and pay the statutory filing 
fees therefor. 


Hon. D. M. Amsberry, Secretary of State, State House, 
Lincoln, Nebraska. 


Dear Sir: In answer to your oral request for an 
opinion as to whether a building and loan association is 
required by the laws of this state to file its articles of 
incorporation with your department, and pay the statu- 
tory filing fee therefore, will say that it is the opinion 
of this department that it is required to do so. 


As I understand it, the objection to doing so is based 
upon the case of State v. Searle, 86 Neb. 259, which case 
held that a building and loan association was not re- 
quired to file its articles of incorporation with the Sec- 
retary of State, but was specifically accepted by the pro- 
visions of Section 156, Chapter 16, Compiled Statutes 
of 1907, from so doing, but the legislature of 1911 passed 
Senate File 313, which became Chapter 28 of the Laws 
of Nebraska for 1911, and is found at Page 179, speci- 
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fically amending said Section 126. This amendment was 
made apparently to remedy the defects in the previous 
reading of the law, which was passed upon in the case 
cited above, and for the specific purpose of bringing 
building and loan associations under the provisions of 
Section 126. 


Previous to amendment, Section 126 read, as follows 


“Every corporation previous to the commencement of any busi- 
ness except its own organization when the same is not formed by 
legislative enactment must adopt articles of incorporation and have 
them filed in the office of the Secretary of State and recorded in a 
book kept for that purpose * * * except mutual insurance com- 
panies, building and loan companies * * * .” 


but the amendment passing in 1911, it reads as follows: 


“Every corporation previous to the commencement of any busi- 
ness * * * must adopt articles of incorporation and have them 
filed in the office of the Secretary of State * * * . Banking cor- 
porations and building and loan associations must also file a copy of 
their articles of incorporation with the state banking board.” 


I would call your attention to the language of the law, 
as amended. It says building and loan associations must 
also file their articles of incorporation with the state 
banking board. The word ‘‘also’’ used here cannot be 
construed to mean anything but they must file them with 
the Secretary of State and also with the State Banking 
Board. 


I do not feel that there is any question but that a 
building and loan association must file its articles of in- 
corporation in your office and pay the sii 3 filing 
fee therefore. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CECIL F. LAVERTY, 
December 16, 1919. Assistant Attorney General. 
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Corporations 
A domestic corporation cannot restrict the alienation of its stock. 


J. H. Donnelly, Chief, Bureau of Securities, State House. 


Dear Sir: The question has been presented to me as 
to whether or not a restriction or limitation placed in 
the articles of incorporation of an incorporated company, 
and as hereinafter set out, is valid and binding. For 
example—It is provided in the articles of incorporation 
that none of the stock of said company shall be issued 
or sold to any person, persons or corporation other than 
to the original incorporators, except in the case of death 
or retirement of any of the incorporators from the said 
corporation, in which event the corporation is to have 
the right to purchase and acquire any stock held by the 
deceased stockholder at its book value, and to re-sell the 
same to.any other person selected by the unanimous con- 
senting vote of all of the other stockholders; together 
with a further limitation that there shall never be more 
than ten stockholders in the corporation, and that all 
of said stockholders shall have equal stock holdings and 
interests in the earnings and assets of the corporation, 
and any stockholder may be expelled for cause by 
unanimous vote of all the other stockholders under such 
rules and regulations as may be prescribed in the by- 
laws; but in such event the stock of such stockholder 
shall be purchased and taken over by the corporation 
at its book value as shown at the end of the last current 
year and may be re-sold and re-issued as hereinbefore 
provided; the stock in said corporation to be non-nego- 
tiable and non-transferable as collateral or otherwise, 
except to the corporation as hereinbefore set out. 


Necessarily this question and its answer must be con- 
trolled by an interpretation of the corporate powers as 
given to corporations organized under the laws of this 
state and by the statutes of this state. Under Section 
566 of the 1913 Revised Statutes it is provided that every 
corporation has the following powers: 
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“First—To have succession by its corporate name; 

Second—to sue and to be sued, to complain and defend in courts 
of law and equity; 

Third—to make and use a common seal, and alter the same at 
pleasure; 

Fourth—to hold personal estate, and all such real estate as may 
be necessary for the legitimate business of the corporation; 

Fifth—to render the interest of the stockholders transferable; 

Sixth—to appoint such subordinate officers and agents as the busi- 
ness of the corporation may require, and to allow them a suitable 
compensation therefor; 

Seventh—to make by-laws, not inconsistent with any existing law, 
for the management of its affairs.” 


Now presuming, for the purposes of an example, that 
the corporation in question is properly incorporated and 
for a legitimate purpose, with the exception of the fact 
that its articles of incorporation contain the conditions 
as set out hereinbefore, can said corporation by these 
provisions render its stock non-transferable? 


First, let us look at the character or nature of the cor- 
porate stock. In our consideration of the nature of the 
stock we shall be met at the outset by the fact that the 
term is one of general signification and that the same 
meaning is not attached thereto by the different judicial 
writers. Some decisions will be found intelligible only 
when the term is understood to mean the portion of the 
capital stock possessed by the individual member of the 
corporation; others when understood to mean the entire 
number of shares authorized. In an exact use of language 
the ‘‘capital stock’? must be understood to mean the en- 
tire number of shares authorized, while the property 
rights of the individual members of the corporation may 
be embraced under the term ‘‘shares’’ or ‘‘shares of 
stock.’’ Under the earlier judicial writings shares of 
stock were held to be realty or personalty according to. 
the nature of the interest of shares represented; but the 
fallacy of such decisions has been proven in the later 
decisions, and particularly in view of the doctrine that 
in the eyes of the law a corporation is a distinct legal 


168 REPORT OF THE ATTORNEY GENERAL 


entity and the share holders are distinct legal entities 
apart from the corporation. Inasmuch, therefore, as it 
has never been doubted that the corporate property be- 
longs to the corporation, as such it cannot at the same 
time belong to the shareholders. The character of the 
corporate property, therefore, cannot be allowed to de- 
termine whether shares are real or personal. But to de- 
termine this question reference must be had to the nature 
of the rights conferred by the ownership of the shares. 
These rights are, briefly speaking, a right to vote in the 
election of officers; to participate, by representation, in 
the management of the corporate enterprise; to receive 
a pro rata share of all dividends declared, and a ‘pro 
rata share of the net assets of the corporation upon its 
dissolution. These rights must remain the same whether 
the corporate property be real or personal. Therefore, 
the shares conferring these rights are always real or al- 
ways personal, irrespective of the corporate property. 
That of the two they are personal appears from the fact 
that the rights enumerated are abstract and in futuro 
and are in general lacking in the essential elements of 
realty. In fact today in the majority of cases shares of 
stock are held to be personal property and to partake 
of the incidents of personal property, and as such the 
shares of stock are the property of the stockholders. A 
share of stock may be defined as the interest or right 
which the owner, who is called the shareholder or stock- 
holder, has in the management of the corporation, ete. 
It is well settled that a certificate of stock in a corpora- 
tion is not the stock itself, it is the mere evidence of the 
holder’s ownership of the stock and of his rights as a 
stockholder to the extent specified therein. Just as a 
promissory note is merely the evidence of the debt se- 
cured thereby and as title deeds are merely the evidence 
of ownership of land. <A certificate of stock itself, as 
distinguished from the stock which it represents, is un- 
doubtedly property. (See Fletcher on Corporations, Vol. 
5, See. 3426, and authorities thereunder.) And if it is 
wrongfully detained from the true owner, or wrongfully 
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diverted by another, it may be recovered by an action of 
detinue or replevin, or its value may be recovered by 
bringing an action of trover. The right to the possession 
of the certificate is incident to the ownership of the stock. 
(See also Fletcher on Corporations, Vol. 5, See. 3429.) 


The foregoing being true, now let us see what happens 
when a body of individuals becomes incorporated under 
the laws of this state and as incorporators subscribe to 
and pay for stock in the incorporated company. At such 
time as the incorporators subscribe and pay for their 
stock interests they are entitled to a manual delivery of 
a certificate of stock defining and setting out their stock 
interests in the corporation. I say certificate of stock 
rather than shares of stock, for the reason that shares 
of stock are not susceptible to a manual delivery by rea- 
son of the fact that they are intangible and incorporeal 
property existing only in abstract legal contemplation. 
(See Fletcher on Corporations, Vol. 5, See. 3430 and 
authorities cited thereunder.) When delivered to the 
subscriber the certificate of stock heretofore referred to 
then necessarily becomes the personal property of the 
subseriber and as such is subject to the incidents of per- 
sonalty in its sale, transfer or otherwise. After becom- 
ing the personal property of the subseriber the certificate 
of stock, or the shares of stock represented by the certi- 
ficate, then becomes subject to the will of the subscriber, 
and any act of dominion wrongfully asserted over this 
property by another in denial of the owner’s right, or in- 
consistent with it, may be treated as a conversion, and 
this is just as true of shares of stock as it is of other 
property. (See Herrick v. Humphrey, 73 Neb. 809; also 
Fletcher on Corporations, Vol. 5, Sec. 3446.) 


Now this brings us down to the point as to whether or 
not shares of stock being personal property can be placed 
under restraint of alienation by the issuing corporation. 
Plainly a restriction upon alienation of private property 
without the consent of the owner would be unlawful, but 
another factor enters into this question, to-wit: Whether 
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or not this restraint upon alienation is impressed upon 
the stock by virtue of the charter of the issuing corpora- 
tion and to such an extent as to leave the purchaser or 
owner of such stock helpless to complain. The answer 
to’ this will be found by referring to the statutes or legis- 
lation which allowed the incorporation of the company, 
for it is an accepted doctrine that a corporation has only 
those primary powers expressly given to it by virtue of 
the incorporation statute and those additional powers 
which are directly incidental and necessary to the carry- 
ing out of the primary purposes of the corporation. Also 
at this point it might be well to draw attention to the 
fact that there is a distinct difference beween the pur- 
poses of an incorporation and the powers given to an 
incorporation. I take it that no discussion will be needed 
on this point. 


Now, the general powers of a corporation organized 
under the laws of this state are those as hereinbefore 
specifically set out. Applying the measure of those 
powers to the question before us we find that the legis- 
lature has provided that every corporation shall have 
power to render the interest of the stockholders transfer- 
able, and in addition thereto, under Section 567 of the 
said Revised Statutes for 1913, the legislature has pro- 
vided that: 


“The powers enumerated in the preceding section shall vest in 
every corporation in this state whether the same be formed without 
or by legislative enactment although that may be specified in its 
charter or articles of association.” 


The transfer of stock has been uniformly regarded as 
a legitimate subject of corporate legislation, to enable 
a company to know who are the stockholders, to whom 
dividends are to be paid, who are entitled to vote, ete. 
Generally speaking, stock was transferable at common 
law and at the time the statutes hereinbefore quoted 
were enacted. Our Supreme Court had occasion to pass 
upon part 5 of Section 566 as hereinbefore referred to 
in the case of Miller v. Farmers Elevator Co., as reported 
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in 78 Neb. 441. In that particular case a set of by-laws 
had been adopted by the corporation which prohibited 
any person from holding more than five shares of stock 
at one time and also the transfer of stock to a non-stock- 
holder, among other things. The company took the posi- 
tion that the fifth clause of Section 566 impliedly nega- 
tived the right of a stockholder to transfer his stock 
in the absence of affirmative action on the part of the 
corporation to render it transferable, and the court in 
passing on that point stated as follows: 


“We do not think the clause will bear that construction.” * * * 
“So radical a departure from that doctrine could not have been made 
without attracting wide attention, and it would have been followed by 
prompt action on the part of corporations and the holders of stock 
to adjust themselves to the change. No such result followed. On 
the contrary, although that section has stood on the books for almost 
half a century, corporate stock has been bought and sold, during all 
that time, on the theory that its transferability is not dependent upon 
affirmative action authorizing its transfer. This amounts to a prac- 
tical or contemporaneous construction of the statute, which is not to 
be lightly set aside. Besides, if the legislature had contemplated an 
innovation of that character, it seems to us it would have expressed 
itself in more apt and unambiguous language. A careful reading of 
the entire section leads us to the conclusion that the legislature there- 
by undertook, not only to define the general powers of a corporation, 
but also to enumerate certain qualities or properties which it should 
possess, or certain consequences which should follow the act of in- 
corporation. Jt is clear that the first clause, the clause relating to succes- 
sion, is to be taken as expressive of a corporate quality or property, rather 
than grant of power. It attaches to a corporation the instant it comes 
into being, and, of necessity, antedates the first corporate act. The fifth 
clause is complementary to the first, because, unless there could be a 
change in the ownership of stock, the perpetual succession of the corpora- 
tion, under its corporate name, would be impossible. The latter clause 
was intended, we think, not to make the transferability of corporate 
stock dependent on some affirmative act of the corporation, but to 
impress the stock with that quality as a consequence of the act of 
incorporation. We see no escape from the conclusion that the by- 
laws in question are void as an unreasonable restraint on the transfer 
of property in the stock of the corporation. 

It is therefore recommended that the decree of the district court 
be affirmed.” 
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Attention is drawn to several important points covered 
by this statement of the court. First, that portion of the 
opinion relating to succession. The right of succession is 
an inherent quality of corporations and is one of the prin- 
cipal characteristics of corporate enterprise and has been 
recognized as such from the beginning of corporate en- 
terprise. The principal means of having succession is 
by the transferability of stock, and the cutting off of the 
transferability of stock means the disposition of the 
power of succession. The second point is made by refer- 
ence to the fact that if the legislature had contemplated 
giving such a power to corporations it certainly would 
have expressed itself in plainer, clearer language. 


It is true that the ease stated above involved the ques- 
tion of the non-transfer restriction being placed in its 
by-laws, rather than its articles of incorporation or in 
its charter, but I do not believe that a distinction of this 
sort will interfere with the sweeping decision rendered by 
the court for the reason that the court’s decision was 
based upon an interpretation of the statute and not the 
by-laws, and this interpretation of the statute must con- 
trol regardless of whether or not the restriction is placed 
in the by-laws or in the articles of incorporation. If the 
corporation in question had the authority in the first 
instance by virtue of this statute to place such a restric- 
tion in its articles of incorporation, then certainly it 
would have had the power to place it in its by-laws, and 
this would be true whether or not express authority was 
given to the company in its articles of incorporation to 
make such a restriction upon the transfer of its stock, 
for the reason that the charter of any incorporation 
consists not only of its articles of incorporation, but of 
its articles of incorporation taken in connection with the 
enabling act, and a neglect to state the power specifically 
in its articles of incorporation would not restrain it from 
exercising this power if the power was given by the 
statute, and particularly is this true in the light of the 
second section, or Section 567, wherein it is stated that 
these powers shall vest in every corporation, although 
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that may not be specified in its charter or articles of as- 
sociation. 


The last mentioned case has not been reversed and 
stands as law in this state today, and such being the 
case, then truly a corporation does not have the power 
to impress its stock with an element of non-transferabil- 
ity, and a purchaser of the stock of a corporation or- 
ganized under the laws of this state will take its stock 
free from such restriction upon alienation, and any at- 
tempt upon the part of the issuing corporation to restrain 
the alienation of its subscribers’ stock would be unlawful. 


But let us go further and see whether or not the 
Nebraska decisions on this point are supported by de- 
cisions of other jurisdictions. Fletcher on Corporations 
in Vol. 6 at Section 3758 states the following to be the 
general rule with regard to shares of stock and their 
transferability : 

“Shares of stock in a corporation are personal property, and it is 
well settled that the owner, as in the case of other personal property, 
las an absolute and inherent right, as an incident of ownership, to 
sell and transfer the same at will, except insofar as the right may 
be restricted by the charter of the corporation or the general law, or 
by a valid by-law, or by a valid agreement between him and the cor- 
poration, provided the transfer is in good faith and to a person cap- 
able of assuming the obligations of a stockholder. In the absence of 
such restrictions, a bona fide transfer does not require the consent of 
the corporation and cannot be prevented by it or by its officers.” 


Among the numerous citations in support of the above 
quoted rule Fletcher cites the case of Miller v. Farmers 
Elevator Co., 78 Neb. 441.. 


In the case of Steele v. Telephone Association (Kans.) 
reported in 148 Pac. 661, the court held that: 


“Shares of stock are personal estate vendable at will and the cor- 
poration has no right to restrict their transfer except as authorized 
by statute.” 


Further along in the opinion of the court in this case 
we find the following: 
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“It is argued that by-laws affixing restraints upon the disposal of 
shares of stock by their owners ought to be permitted to insure 
harmonious membership and to prevent corporate turmoil. Harmony 
secured in this way may be as vicious as corporate turmoil. But the fatal 
defect in the ‘argument is that it ignores the fundamental principles of 
corporate composition.” 


It appears to me that the point of the Kansas Su- 
preme Court is well taken. As hereinbefore mentioned 
one of the inherent characteristics of corporate existence 
is its right of succession, and it is in this respect that 
corporations differ from the ordinary partnerships, in- 
dividuals, ete., and a recognition of the power to inter- 
fere with the transferability or to cut off the right of 
succession in corporate existence will constitute a radical 
departure from corporate concepts as we recognize them 
today. 


In the case of Morgan v. Struthers, 131 U. 8. 246, the 
United States Supreme Court said: 


“One essential feature of an incorporated joint stock company is 
the right of each stockholder, without restraint, to sell or transfer 
his shares at pleasure. So well established is this right that a by-law 
of a bank putting restrictions upon the transferability of stock in the 
hands of its members has been held void as being in restraint of trade. 
Even where the charter gives the corporation the power to regulate 
the transfer of stocks it has been held that this power does not include 
the authority to restrain transfers.” * * * “It is just in this 
respect, especially, that an incorporated joint stock company differs 
from an ordinary co-partnership. In the latter, the individual mem- 
bers of the firm are presumed to, and in general actually do, con- 
ribute to the common enterprise, not only their several shares of 
partnership capital, but also their individual experience, skill or credit; 
no member having the right to sell out his interest or to retire from 
the firm without the consent of the co-partners; and if he does either 
the act amounts to a dissolution of the partnership. The very reverse, 
as we have said, is the case of a joint stock corporation, in which each 
stockholder, whether by purchase or original subscription, has the 
right, unless restrained by the charter or articles of association to 
sell and transfer his shares and by transferring them introduce others 
in their stead.” 


Following right along the same line the Supreme Court 
of Wisconsin, in the case of In re Klaus, reported in 29 
N. W. at 582, stated as follows: 
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“The policy of incorporating a strictly private business with a 
limited liability of the stockholders towards their creditors, is at least 
questionable. But when a private business or a partnership has be-~ 
come incorporated under the general law, and greatly favored by 
privileges and franchises and by restricted liability, there is no reason 
for making any distinction between such a corporation and others, 
and our statutes make none. The corporators have secured the ad- 
vantages of a corporation, and they should be governed by all the 
ether incidents of a corporation. Why not? They cannot be a cor- 
poration, and stiil remain, in respect to the same business, a co-part- 
nership. The one must completely displace the other.” 

* * * * 

“As a partner, a person may sell his interest in the partnership. 
property, but he does not sell his interest in the partnership as such, 
and he may bind himself to his co-partners by his agreement; but, as 
a stockholder, he is in no sense the owner or part owner of the part- 
nership property. His stock represents his interest in the corporation, 
and that is made property by the statute. His individuality is merged 
in that of a stockholder. His stock is not only property, but private 
property, and he may do with it as he pleases. There is no community of 
interest in the different stockholders to form the basis of a good founda- 
tion for a contract between them as to the disposition of their stock.” 


An agreement between stockholders of a corporation 
not to sell or transfer their shares without the consent. 
of all the parties thereto is in restraint of trade, and con- 
trary to public policy, and is therefore void, if there is 
no other consideration than the mutual promises of the 
stockholders. See Fisher v. Bush, 35 Hun., (N. Y.) 641; 
Steele v. Farmers’ Tel. Ass’n, (Kans.) 148 Pac. 661. 


A statute authorizing corporations to make by-laws 
consistent with the laws of the state does not authorize 
a by-law requiring stockholders before selling their stock 
to first offer it to the corporation, since the corporation 
cannot in the absence of express authority restrict the 
right of a stockholder to dispose of his stock. See 
Ireland v. Milling Co., (R. I.) 41 Atl. 258. The above 
stated rule of law is particularly important in the im- 
mediate case by reason of the fact that the Nebraska 
statutes authorize the passage of by-laws for the man- 
agement of the corporate affairs, said by-laws being not 
inconsistent with any existing law, and perchance it 
might be insisted that a restriction might be properly 
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placed upon the alienation of stock by virtue of the 
statute authorizing such by-laws. Attention is also drawn 
to the fact that the rule as stated makes specific refer- 
ence to the fact that such restrictions cannot be main- 
tained or provided ‘‘in the absence’’ of express author- 
ity. So far as the Nebraska statutes are concerned I 
have been unable to find any express authority authoriz- 
ing such a restriction or limitation upon the transfera- 
bility of stock, and in fact our supreme court in 78 Neb., 
as heretofore referred to, has construed the only statu- 
tory offering along this line to be of a contrary effect. 


In the case of Farmers Bank v. Wasson, 48 Ia. 336, 
a question arose similar to the one involved in the im- 
mediate discussion, and in that case the articles of in- 
corporation and by-laws declared that no valid transfer 
of stock could be made until same was entered upon the 
books of the corporation, and a further restriction to 
the effect that the validity of such a transfer depended 
upon the approval and acceptance of the board of direct- 
ors. As a matter of fact, it will be noted from this state- 
ment that that case did not contain the absolute restric- 
tions upon the transferability of stock as the restrictions 
under discussion in this brief. In deciding the case the 
Iowa supreme court stated as follows: 


“These restrictions are intended for the benefit of the corporation, 
when its rights may be protected thereby, and to prevent the transfer 
of stock to irresponsible persons, which if it should occur, would have 
the effect to impair the credit of the bank. The restriction first men- 
tioned is necessary, in order that the officers of the corporation may 
know who are stockholders, which is essential in conducting elections 
of officers, and for other matters. It can never defeat the rights of 
other parties, and, in all cases, must be regarded as a reasonable re- 
quirement. This, if it were not—as it is—in accord with an express 
provision of the statute of the state would demand that it be upheld 
by the courts. But the same things are not true of the other restric- 
tion. While it may be lawfully enforced to protect the rights of the 
corporation, it cannot, in other cases, be exercised without limitation 
so as to defeat the rights of others. If the corporation has no rights 
to be protected by its exercise, and other parties would be deprived 
of their property thereby, it cannot be enforced in such cases. Its en- 
forcement would operate as an infringement upon the property rights 
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of others, which the law will not permit. It would, besides, operate 
as a restraint upon the disposition of property in the stock of the cor- 
poration, in the nature of restraint of trade, which the courts will not 
tolerate. As the restriction is not imposed by express authority of the 
statute of the state, it cannot, in such cases be enforced. These con- 
clusions are supported by the following authorities: Sargent v. Franklin 
Ins. Co., 8 Pick. 90; Quiner v. Marblehead Ins. Co., 10 Mass. 476; U. S. v. 
Faughan, 3 Binn. 394; Ins. Co. v. Smith, 11 Pa. St. 120; Choteau Co. v. 
Harris, 20 Mo. 382.” 


Turning to one of the cases last above cited, to-wit: 
Choteau Spring Co. v. Harris, 20 Mo. 382, we find in 
that case that the court laid down the rule that the power 
to regulate the transfer of stock did not include the power 
to restrain transfers or prescribe to whom they might 
be made, but merely to prescribe the formalities to be 
observed in making them. In deciding this case the court 
in part stated as follows: 


“Stock, in incorporated joint stock companies like the present, is 
always treated as property, without any declaration in the charter to 
that effect; and when such a provision is inserted, it is considered as 
merely cumulative, except insofar as it designates the peculiar charac- 
ter of the property, whether real or personal. One of the incidents 
of property is its transferability, our idea of property, dominion over 
a thing, including in it the power of disposing of it at pleasure, and, 
of course, the power of disposing of this stock, like the power of dis- 
posal of any other property, is incident of common right to the owner- 
ship of it; and the words in the charter ‘transferability on the books 
of the company’ are treated as merely cumulative, pointing out Cae 
mode of transfer, but not excluding other modes where no exclusive 
words are used. The legislature may grant corporate power to restrain 
this transferability, but unless it is expressly given, it does not exist: 
and in favor of the power of disposing, the courts generally construe 
clauses affecting this right with a view to the particular purpose for 
which they are inserted, and give them effect to that extent only.” 


A duty imposed on one implies a right in another to 
require that duty performed. It is the unquestioned right 
of a stock owner to exact of the corporation that it make 
a transfer of the share of the stock he owns on its books. 
This is necessary to complete his title so that his control 
of it cannot be questioned. Without this he is deprived 
of that full and free use of his property that the law 
says he is entitled to. Being entitled to dividends, if the 
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corporation refuses to officially recognize his ownership 
he is powerless to collect without the aid of the court to 
enforce payment, and without a perfect title his property 
is of little marketable value. Yet it is his property as 
against the world to dispose of at will. With the posses- 
sion of the evidence of his title the world has the right 
to consider him the absolute owner, and the law will pro- 
tect the rights of third parties dealing with him on this 
supposition. The public has a right to presume and to 
act upon the presumption that a corporation has done 
its duty as to its outstanding stock in the hands of an 
owner and that his rights have been duly recognized on 
its books. And this is particularly true under the cir- 
cumstances existing by virtue of the corporate law and 
the policy of said law in this state. There is no express 
statutory authority for a restriction upon alienation of 
stock as regards general incorporated companies, and in 
fact the apparent statutory provision pertaining to the 
transfer of stock has been construed by the highest court 
of the state to mean that the stock of corporations or- 
ganized under the general incorporation laws is trans- 
ferable without affirmative action upon the part of the 
corporation and further, that the quality of transferabil- 
ity is impressed upon corporate stock as a consequence 
of the act of incorporation. See Miller v. Farmers Eleva- 
tor, 78 Neb. at 447. Further a certificate of stock is 
recognized generally as having the inherent quality of 
personal property. Wherefore, a certificate of stock be- 
ing clothed with all the incidents of personal property 
and in possession of the claimant rests in him the su- 
preme right to require any act performed capable of per- 
formance necessary to make his title perfect. Were this 
not so it would be equivalent to vesting power in corpora- 
tions to nullify every certificate of stock and itself reap 
the benefits. And this is a power which the courts have 
uniformly refused to recognize. Everett v. Bank, 82 
Neb. 191, 20 L. R. A. N. S. 996; Pease v. Crayom Co., 235 
Ill. 391; Bank v. Smith, 43 Col. 90; Snyder v. Bridge Co., 
(Va.) 63 S. E. 616; Shepard v. Power Co., (N. C.) 64 8. 
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E. 894; Bank v. Williams, (Md.) 72 Atl. 1114; Mundt v. 
Bank, 35 Utah 90; Ryan v. Martin, 165 Fed. 765. 

After a careful perusal of the Nebraska statutes con- 
cerning corporations, and having in mind the historical 
development of corporate life beginning with the old 
Roman corporations and continuing through the English 
corporations and down to the present American corpor- 
ate organization, and considering particularly the privi- 
leges and immunities of corporate existence, I am im- 
pressed with the idea that the legislature of this state 
did not see fit to authorize the incorporation of companies 
and the giving to such corporations the right to restrict 
the alienation of stock and the prevention of corporate 
succession by such means. I feel that I am borne out 
in this impression by virtue of the decision as reported in 
the 78 Neb., as heretofore referred to, and not only that, 
but also the recognition of the character attached to cor- 
porate stock by virtue of other statutory legislation and 
other decisions of our supreme court, and more particu- 
larly attention is drawn to the fact that one of the last 
expressions of the legislature with regard to the limita- 
tions which may be imposed upon a transfer of stock is 
set out in Chapter 57 of the 1919 Session Laws dealing 
with co-operative companies. And under said chapter 
and in Section 735 and under the fifth clause thereof the 
legislature has given to co-operative companies the right 
“to regulate and limit the right of stockholders to trans- 
fer their stock,’? and apparently by such expression 
recognizing the fact that corporate organization in the 
state of Nebraska would not generally have such a right, 
and that it was necessary to specifically and expressly 
give to co-operative companies, a branch of the corpor- 
ate organization of this state, such a right. 


Going further we find that apparently the legislature 
has recognized the fact that corporate stock in its own 
right has the quality of personal property. For example, 
refer to Section 7735 of the Revised Statutes of Nebraska 
for the year 1913 and under Chapter 10 entitled ‘‘ Attach- 
ment,’’ which states as follows: 
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“The order of attachment shall be directed and delivered to the 
sheriff. It shall require him to attach the lands, tenements, goods, 
chattels, stocks or interest in stocks, rights, credits, moneys and ef- 
fects of the defendant in his county,” etc. 


Under Section 6363 of said Revised Statutes and 
under the chapter on revenue it is provided: 


“Personal property shall be listed in the manner following: 


First—Every person of full age and sound mind, being a resident 
of this state, shall list all his moneys, credits, bonds, or stocks, shares 
of joint stock or other companies,” etc. 


That the interest of a stockholder in the property of 
a private corporation represented by certificate of shares 
registered in his name may be reached by garnishee pro- 
cess served upon the corporation has been upheld in 
this state, and Section 7735, Revised Statutes of 1913, 
has been construed to that effect. See case of Farmers 
Bank v. Mosher, 63 Neb. 139. 


In conclusion I would say that in my opinion the 
transferability of corporate stock in corporations organ- 
ized under the Nebraska statutes is not dependent upon 
some affirmative act of the corporation, and further, the 
incorporators are without power to impress the corpor- 
ate stock with the quality of a restrictive alienation, and 
any such attempted restraint, either by virtue of by- 
laws, articles of incorporation or statements contained in 
the certificates of stock would be void as being without 
express authority from the enabling statute and as being 
an unreasonable restraint on the transfer of property 
in the stock of a corporation. 


Wherefore, it is my opinion that an attempted restric- 
tion such as set out in the beginning of this brief should 
be considered as being invalid, void and of no effect. 


Respectfully submitted. 


G. T. TOU VELLE, 
January 27, 1920. Assistant Attorney General. 
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County Commissioners 


A county commissioner cannot act as a commissioner of highways. 


Mr. J. H. Rayburn, Scottsbluff, Nebraska. 

Dear Sir: I have your letter of October the 27th 
asking if one of your county commissioners can act as 
commissioner of highways. 

In answer to your inquiry we call your attention to 
Chapter 71 of the Session Laws of 1919 commencing on 
page 187 of those laws. This chapter amends Chapter 
67 of the Laws of 1917, which amended Chapter 3062 of 
the Revised Statutes of 1913. Chapter 71 of the Laws 
of 1919 repeals Section 3062 of the Revised Statutes of 
1913, and Chapter 67 of the Session Laws of 1917. The 
Laws of 1917, as you know, provided for the appoint- 
ment of one of the board of commissioners as the com- 
missioner of highways. That section having been re- 
pealed and no mention being made in Chapter 71 of the 
Laws of 1919 for the appointment of a member of the 
board as a commissioner of highways, it would seem 
that there is no authority for such an appointment. 

We further call your attention to Chapter 72 immedi- 
ately following in the Session Laws of 1919. In that 
chapter it is provided that in counties like yours the 
highway commissioner shall receive such salary or com- 
pensation as the board may allow, together with all ac- 
tual traveling expenses while engaged in the duties of 
his office. This would make it somewhat inconsistent for 
the board to appoint one of its members and allow him 
a salary and extra compensation. So it would seem 
that a member of your county board could not be ap- 
pointed or act as a commissioner of highways. 

Chapter 71 also provides that the county surveyor 
shall act as the commissioner of highways and the board 
shall allow him his compensation and expenses. 

We think this answers your question, and we are, 

Very truly yours, 
By J. B. BARNES, 
October 29, 1919. Deputy Attorney General. 
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County Treasurer 


The County Treasurer is not allowed to take fees for the collection of 
registration fees for motor-vehicles or for state hail insurance. 


D. B. Cropsey, State Treasurer, State House, City. 


Dear Sir: In answer to your inquiry of July 19th, 
1919, which is: 


“Does Section 2439 Revised Statutes of 1913 grant to county 
treasurers the right to take fees for collection registration fees from 
owners of motor-vehicles?” 


You also refer to Sections 15, 16 and 17 of House 
Roll 299, Laws of 1919. You also ask if county treas- 
urers are allowed fees from hail insurance. 


In answer to these questions, it is the opinion of this 
department that county treasurers are not entitled by 
law to take fees for such collections. House Roll 299 
of the Session Laws of 1919 provides in substance that 
25 per cent of these registration fees shall be paid over 
by the county treasurer to the road dragging fund and 
the balance of the fees are sent to the state treasurer 
and credited to the state highway fund. There being 
no provision of law for taking these fees, it is the opin- 
ion of this department that none can be taken by the 
county treasurer. 


We are, 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
July 19, 1919. Special Assistant Attorney General. 
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County Treasurer 


It is the duty of the County Treasurer to collect fees for the registra- 
tion ‘of the transfer of motor-vehicles and to send the same with 
the applications to the Board of Irrigation, Highways and Drainage. 


Mr. W. L. McCandless, County Treasurer, Broken Bow, 
Nebraska. 


Dear Sir: Responding to your inquiry as to the pro- 
visions and application of Sections 11, 12 and 13, Chapter 
222, Laws of Nebraska for 1919, we will say Section 11 
of the act provides as follows: 


1. Registration expires upon a transfer of the ownership of the 
motor-vehicle. 

2. The transferor and the transferee of the motor vehicle join in 
a statement on the reverse side of the registration certificate, the 
transferor signing his name as on the face of the certificate and the 
transferee signing the same and giving his post office address and 
making thereon application for registration in his name. 

3. Certificate so endorsed is to be forwarded to the State Board 
of Irrigation, Highways and Drainage with a receipt for the fees 
required by Section 15 and the registration number plate, and all 
charges are to be prepaid. 

4. The State Board files the certificate, and upon receipt of the 
proper fees and if satisfied of the genuineness of the transfer, reregister 
and cancel the former number or reassign the same at the option of 
the Board. 


Section 12 provides: 


1. The application for the transfer must be made by the registered 
owner within ten days after the transfer or lose the possession of the 
vehicle to the State Board. 

2. The registration number may be assigned to another vehicle 
upon compliance with the provisions of the section. 

3. The section provides that the Board may retain the plate and 
seal until reassignment or refusal, which indicates that the plate and 
seal should be sent in with the application. 

4. If transfer of the motor-vehicle has been made within ninety 
days from the time of the payment of the fee the transferor may, 
upon application and return of the certificate, plate and seal, receive 
a refund of one-half of the fee; which indicates that if refund is de- 
sired it can be obtained within ninety days. 
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Section 13: 


1. Upon compliance with Section 12 the State Board issues a new 
registration certificate with no charges except those provided in Sec. 15. 


2. The section provides that title to the motor vehicle does not 
pass to the transferee until he receives a certificate and writes his 
name in the place provided thereon; except as to dealers, who may 
use their dealers’ number until sale or transfer, when the general pro- 
visions of the act apply. Number plates and seals not removed when 
the transfer is made to the dealer must be delivered by him to the 
State Board. 


The above provisions seem to indicate that your duties 
are to collect the fees and send same in together with 
the applications made out under the provisions of the 
foregoing sections. 


Trusting that the foregoing fully answers your inquiry, 
I am, 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
February 2, 1920. Assistant Attorney General. 


Court House 


If the consideration for the rebuilding of a court house is less than 
eighty-five per cent of the levy provided for by the special election, 
then in that case the county board may enter into a contract for 
the erection of the building without waiting for the collection of 
the entire tax so voted. 


Mr. Richard C. James, County Attorney, Richardson 
County, Falls City, Nebraska. 


Dear Sir: The Attorney General has your letter of 
the 3rd inst. in which you inform us that the court house 
of Richardson county was destroyed by fire and that the 
people are anxious to rebuild. You also say that the 
county commissioners are about to submit to the people 
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at a special election a proposition of a special annual 
tax of five mills for five years with which to build said 
court house (see Section 436 of the Revised Statutes of 
1913). You desire us to give an opinion of this depart- 
ment as to whether this special tax, if it is duly voted, 
must first be collected before any contract can be en- 
tered into by the county board for the erection of the 
court house. 


Answering that question, Section 439 of the Revised 
Statutes of 1913 provides: 


“If the time such election be had and such tax voted be before 
the tax lists for that year have been delivered to the county treasurer, 
then such levy shall be entered upon such tax lists for that year; but 
if such election be not had until after the tax lists for that year have 
been delivered to the county treasurer, then such tax shall not be 
levied or carried on such tax lists until the next annual levy of taxes, 
when the same shall be levied and collected annually for the time 
voted at such election.” 


Section 440 provides: 


“Such sum so levied and collected shall constitute a special fund 
for the purposes for which the same was voted and shall not be used 
for any other purpose, and shall be kept by the county treasurer sepa- 
rate and apart from the other county funds: 


Section 441 provides: 


“No contract shall be entéred into by the county board, for the 
erection of buildings to be paid for out of such fund, in a swm to exceed 
eighty-five per. cent of such levy, until all is collected and paid into the 
county treasury.” 


Construing these provisions, it is the opinion of this 
department that if the consideration for the erection of 
your court house is less than eighty-five per cent of the 
levy provided for by the special election, then in that 
case the county board may enter into a contract for the 
erection of said building, without waiting for the collec- 
tion of the entire tax so voted. The prohibition which 
the statute seems to provide for is with regard to the 
excess of the eighty-five per cent of the levy so voted. 
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The question you submit is a difficult one, but we are 
quite certain that if, as above stated, the contract price 
does not exceed the eighty-five per cent of the entire tax 
so voted, the courts would hold that a contract entered 
into with regard to the eighty-five per cent and not to 
exceed that, would be lawful. 


We think this answers your question, and we are, 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
June 4, 1919. Special Assistant Attorney General. 


Delegates to National Party Conventions 


Delegates to national political nominating conventions are only moral- 
ly bound to vote for the candidate having the highest vote. Such 
delegates have discretionary power in voting. 


Mr. J. H. Rawlings, Correspondent, The Associated 
Press, Lincoln, Nebr. 


Dear Sir: In answer to your letter of December 8, 
asking for an opinion by this department as to the in- 
tent and purpose of a provision in Section 2154 of the 
Revised Statutes of Nebraska for 1913, which provides 
that the Secretary of State shall issue the election certi- 
ficates to the delegates of the various political parties, 
who are elected at the primary to serve at the national 
political nominating conventions for President, and that 
such certificate shall show the number of votes received 
in the state by each candidate for President and Vice- 
President, will say that it would appear that it was the 
intent and purpose of the legislature in making this pro- 
vision that the candidates should be governed by the 
vote of the state as a whole and not by the vote of the 
districts from which they were elected. 
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However, whatever obligation is based upon them is 
a purely moral obligation only and only morally binding. 
It must be remembered that these men are elected to at- 
tend a convention to nominate a candidate for President 
and Vice-President, and by the very nature of their 
duties, they are given discretionary powers. If every 
state were to provide, as a matter of law, that delegates 
to the convention should be governed solely and abso- 
lutely by a preferential vote taken within the state, and 
it happened that there were a large number of candidates 
and the vote was so divided that no one candidate could 
receive a majority, then a deadlock would result, and 
there would be no method of changing it. The nature of 
the duties of these delegates gives them discretionary 
power. The vote taken is merely to serve as an expres- 
sion of the will of the people, which is to bind them 
morally, but only so long as other outside circumstances 
do not arise, which in their discretion render a change 
necessary. 


That they are morally bound by the preferential vote 
so given, is shown by the case of State ex rel Nebraska 
Republican State Central Committee et al v. Addison 
Waite, Secretary of State, 92 Neb. 313, which arose out 
of the historical split in the Republican party when the 
Progressive party was organized in 1912. The language 
used in this case is, as follows: n 


“The preferential vote given by the voters of a political party at a 
primary election for a particular person as the party candidate for 
President while morally binding upon the delegates of such party to 
the national convention * * # 


The question of whether the delegates are morally 
bound by the vote of the state as a whole or by the vote 
of the congressional district where they were elected, in 
case the latter happens to be different from the former, 
is rather a close one. It is a moral obligation only. As 
I said above it would appear that the endorsements on 
their certificates of election of the vote of the whole state 
rather than of the vote of the congressional district would 
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indicate that the understanding of the legislature was 
therefore then considered as delegates from the state and 
not from the district, and therefore then bound in so 
far as they are bound by the vote of the state as a 
whole and not by the vote of the district. On the other 
hand the obligation is only a moral one. If a delegate 
feels that there is a greater moral obligation to abide 
by the result of the vote in his district, than to abide by 
the result of the vote in the state, the law is not manda- 
tory or compulsory, and there is no way of compelling 
him to follow the preferential vote of the state as op- 
posed to the preferential vote in his district. 


Summing it up, I will say that it is probably the 
meaning of the section to place a moral obligation upon 
the delegates to caste their ballots in accordance with the 
preferential vote of the state at large until such a time 
as circumstances in their discretion require a change, but 
that if they see fit to be governed by the vote in the dis- 
trict rather than by the vote in the state, it is entirely 
within their power to do so. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By CECIL F. LAVERTY, 
December 12, 1919. Assistant Attorney General. 


Divorce 


A County Judge does not have the jurisdiction to hear and determine 
divorce cases. 


Robert Ford, Esq., County Judge, Boyd County, Butte, 
Nebraska. 


Dear Sir: Your letter of October 17th requesting an 
opinion of this department as to whether or not Chapter 
206 of the Laws of 1919 confers jurisdiction upon a county 
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judge to hear and determine divorce cases, raises an in- 
teresting, difficult and important question. 


In reaching a solution it is necessary to consider both 
the state constitution and various statutory enactments. 
The county court is a constitutional court of special and 
limited jurisdiction. (Art. VI, Sec. 16, Constitution of 
Neb.) It has original jurisdiction in probate and estate 
matters. In ordinary civil matters its jurisdiction is 
founded on that of a justice of the peace except that its 
jurisdiction is enlarged to include certain civil cases where- 
in the matter in litigation does not exceed one thousand 
dollars. The legislature has provided that it has no juris- 
diction in a number of civil actions such as malicious prose- 
cution, actions upon contracts for the sale of real estate, 
the actions involving the title to all boundaries of land, 
etc.; these excepted matters being cases in which litigation 
is apt to be important and of far-reaching effect. (Sees. 


1204-1211, R. 8S.) 


The legislature in 1905 provided for a juvenile court 
with jurisdiction over dependent, neglected and delinquent 
children, (Sees. 1244-1264, R. S.) and specifically provided 
that: 


“The county court in each county shall have concurrent jurisdic- 
tion with the district court but such jurisdiction shall not be exercised 
by the county court except in the absence of the judge or judges of 
the district court from the county.” 


It will be noted that at the time the legislature con- 
ferred juvenile court jurisdiction upon the county court 
that the jurisdiction of the juvenile courts did not include 
divorce matters. 


In 1919 the legislature specifically placed jurisdiction 
of all cases for divorce or alimony or involving the cus- 
tody of children in the juvenile court (Chap. 206, Laws 
1919). It will also be noted that while this chapter ma- 
terially amends the sections of the Revised Statutes 
dealing with the jurisdiction of county, district and 
juvenile courts it neither specifically repeals or amends 


190 REPORT OF THE ATTORNEY GENERAL 


any of said sections. It would seem that the legislature 
in conferring divorce jurisdiction upon juvenile courts 
had overlooked Section 1245 of the Revised Statutes which 
permits a county judge to hold a juvenile court in his 
county when the district judge is absent therefrom. 


Divorce jurisdiction in this state (Seas. 1567-1641 R. 
S.) has always rested in the district court. In this state 
and in other states the legislature has been extremely 
loath to confer divorce jurisdiction on any inferior court 
of limited jurisdiction. The matter of domestic relations, 
the foundation of the home and of the matrimonial rights 
and obligations under the Anglo-Saxon law and method 
of life is too important to be placed in the hands of any 
court except a court of general original jurisdiction. 


To particularly guard against unconscious or unwitting 
amendments of existing law by legislative enactment and 
to prohibit surreptitious or clandestine legislation, the 
constitution of Nebraska, Article III, Section 11, speci- 
fically provides that: 


“No bill shall contain more than one subject and the same shall 
be clearly expressed in its title, ‘and no law shall be amended unless the 
new act contain the section or sections so amended and the section or 
sections so amended shall be repealed.’ ” 


This provision has been upheld and construed in Smails 
v. White, 4 Neb. 353; Stricklet v. State, 31 Neb. 674, and 
State v. Barton, 91 Neb. 357, to mean that an amendatory 
act does not amend or change existing legislation unless 
the sections of the law altered or amended are speci- 
fically enumerated as amended or repealed in the amenda- 
tory legislation. 


This legislation concerning divorce jurisdiction would 
seem to come within the purview of this constitutional 
provision, and while the matter may be fraught with 
doubt, this department holds that Chapter 206 of the 
Laws of 1919 does not confer divorce jurisdiction upon 
a county judge acting as a judge of a juvenile court 
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while the district judge is out of the county, for the rea- 
sons above stated. 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
October 21, 1919. Assistant Attorney General. 


Elections 


The State Constitution is in conflict with the Federal Constitution 
since the adoption of the eighteenth amendment to the Federal 
Constitution. 


Mrs. Draper Smith, 310 So. 16th St., Omaha, Nebraska. 


Dear Madam: In answer to your inquiry as to wheth- 
er or not it will now be necessary to amend the State 
Constitution in so far as it relates to suffrage, in view 
of the fact that the 18th amendment to the Federal Con- 
stitution has been ratified, will say: The 18th amendment 
to the Federal Constitution provides, ‘‘The right of citi- 
zens of the United States to vote shall not be denied or 
abridged by the United States or by any state on account 
of sex.’’ 


At the present time, our Constitution does deny and 
abridge the right of women to vote on account of sex 
and is, therefore, contrary to the Federal Constitution as 
changed by the 18th amendment. It will therefore be 
necessary to amend the Constitution of the State of Ne- 
braska, to conform to the Federal Constitution. 


I will say, however, that the Federal Constitution will 
take precedence, and regardless of the amendment of the 
Nebraska Constitution, women would have the right of 
suffrage. 


However, to avoid a conflict between the two Constitu- 
tions, the State Constitution should properly be amended 
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to conform with the Federal Constitution, and inasmuch 
as it is already before the electors of the State of Ne- 
braska as one of the proposals submitted by the Con- 
stitutional Convention, it appeals to me that no time 
could be better than the immediate present to make such 
a change, thereby removing any conflict between our 
State Constitution and the Federal Constitution. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By CECIL F. LAVERTY, 
August 18, 1920. Assistant Altorney General. 


Elections 


A person neither a candidate nor a member of a committee, can convey 
voters to the polls provided such action is without the connivance 
of the candidate or committee. 


Mr. George C. Proud, Arapahoe, Nebraska. 

Dear Sir: In answer to your inquiry of April 7, Sec- 
tion 2379 of the Revised Statutes provides in substance 
that it shall be unlawful for any candidate or committee 
to run conveyances for the purpose of carrying voters 
to the polls and provides a penalty in the sum of $50.00 
or a possible thirty day jail sentence for violation of this 
provision. 

As a penal statute should be construed strictly, and 
is only applicable to the activities of candidates or com- 
mittees, in our opinion it does not prohibit any person 
neither a candidate nor a committee from conveying 
voters to the polls, provided such action is without the 
connivance of the candidate or committee. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
April 9, 1920. Assistant Attorney General. 
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Elections 


A voter has no right to register with one political party at the primary 
election, while at the same time intending to vote for a majority 
of the other party at the general election. 


Mr. Chas. E. Matson, County Attorney, Lincoln, Nebr. 


Dear Sir: I have examined Sections 2186 and 2192 of 
the 1913 Statute governing the challenge of voters. I 
fully concur in your opinion: 


First—It is a violation of the election laws of Nebras- 
ka for a person to register his or her affiliation with one 
political party at the primary election and at the same 
time hold the secret intention of voting for a majority of 
the other party in the general election following. 


Second—If a voter at a general primary election is 
challenged, he or she must state under oath that he or 
she expects to support a majority of the ticket at the 
general election this fall of the party for whom they ask 
and receive a primary ballot, and that in cases of people 
deliberately going from their own party into another 
party primary that their votes ought to be challenged by 
an election board and the voter made to subscribe to the 
oath that he is asking in good faith for the primary ballot 
of the party which he expects to support at the Novem- 
ber election. 

Very truly yours, 
CLARENCE A. DAVIS, 
April 19, 1920. Attorney General. 
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Elections 


Women may sign petitions for the removal or relocation of a county 
seat. 

A supplemental petition with additional names may sometimes be filed. 

When more than one petition is filed, the first petition filed which is 
sufficient in form and substance should be acted upon. 

Any person signing a petition may withdraw his name therefrom by 
giving proper notice. 

UJ 


Mr. T. J. Dredla, County Attorney, Crete, Nebraska. 


Dear Sir: Responding to your oral inquiries upon 
certain propositions as to the duties of the County Board 
in passing upon petitions for relocation of county seats, 
and certain questions of law which have arisen, we re- 
spond as follows: 


I.—We have taken the position that women are entitled to sign 
petitions for the removal or relocation of a county seat. 


II.—Upon the question of whether or not a petition once filed may 
be supplemented by additional names or a supplemental petition, we 
would state that your petition should be in full when filed if possible, 
but that if a supplemental petition or additional names are filed be- 
fore the rights of other persons have intervened, said supplemental 
petition or additional names would probably be properly a part of 
said original petition. 

III.—Under the conditions expressed in Paragraph II hereof, we 
would say that the petition would be considered as a whole if names 
or supplemental petition were filed before intervening rights of ob- 
jectors’ petitions had been filed. 

IV.—As to the question of amendment of the petition by change 
of the age expressed after the names upon the petition, we would say 
that if the age expressed upon the petition is over twenty-one (21) 
that is all that is required, and that an amendment would not be 
necessary, although there might be a mistake in fact as to the actual 
age expressed in the petition. 

V.—It is our opinion that the County Board should pass upon the 
sufficiency of the petition as soon as it can be done, and that the law 
contemplates that the County Board should exercise reasonable discre- 
tion and due diligence to pass upon the petition as soon as possible. 

VI.—It is the opinion of this department that if more than one 
petition has been filed that the petition first filed should be first con- 
sidered by the board and that if the same is sufficient in form and 
substance that the board should act thereon as required by law. 
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VII.—It is the opinion of this department that any person signing 
said petition may withdraw his name therefrom by giving notice in 
the same manner as his signature may have been obtained, that is, 
in writing, stating that he desires his name withdrawn from said peti- 
tion, but that said notice to withdraw must be given before any action 
is taken upon said petition by the County Board, and that said notice 
to withdraw should be filed with the County Board. 

VIII.—If two petitions are filed asking for the removal of the seat 
to two different localities or places, the board should first act upon 
the petition first filed with the board. 

IX.—The statutes of the state require that the County Board 
must examine the petition and if satisfied that the same is proper 
in form and substance call the election pursuant to law. 

X.—A member of the County Board if he possesses the other 
qualifications required by law has a right to sign a petition for re- 
moval, but inasmuch as his duties require him to pass upon the peti- 
tion and call the election, we deem it inadvisable and improper under 
such conditions for a member of the board to sign a petition for re- 
moval of the county seat. 

XI.—If a member of the County Board has signed such petition, 
we are not prepared to say he is disqualified from acting upon the 
board, but would advise that he withdraw his name from such petition. 

XII.—The County Board should call the election as soon as it can 
be done, and the other provisions of the law complied with. ‘‘Forth- 
with” as used in the statute in our opinion means so soon as the re- 
quirements of the law can be complied with. 

XIII.—But one place may be voted upon at the election at which 
it is proposed to remove the county seat, and after the holding of one 
election for the removal of the county seat another election for the same 
purpose may not be called for a period of ten years. 

XIV.-—In case a qualified person has signed more than one peti- 
tion for removal to different locations or places, and has not with- 
drawn his name from the petition first filed, the board should pass 
upon the petition first filed according to the form and substance of 
said petition, as presented to the board. However, if such person has 
signed more than one petition under the conditions aforesaid, such 
person should withdraw from one or the other of said petitions before 
the matter is passed upon by the board. 


Trusting that the foregoing fully answers your in- 
quiries, we are, 
Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
June 19, 1920. Assistant Attorney General. 
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Elections 


Women may vote on any and all questions coming before the electors 
of this state since the adoption of the eighteenth amendment to 
The Federal Constitution, although the State Constitution is now 
in conflict with the Federal Constitution. 


Mr. C. A. Kingsbury, County Attorney, Ponca, Nebraska. 


My dear Mr. Kingsbury: We have your letter of Sep- 
tember 16th in which you ask for some information in 
regard to the question of the right of women to vote in 
this state for or against any proposition coming before 
the people of the State of Nebraska and you express 
some doubt as to the right to full and complete suffrage 
as depending upon the constitutional election yet to come. 


In answer to your inquiry, we inform you that it has 
been the consistent holding of this department that women 
are now entitled to vote on any and all propositions com- 
ing before the electors of this state. There has been no 
amendment to Chapter 30 of the Laws of 1917 which 
amended and repealed Section 1940 of the Revised 
Statutes of 1913, but thirty-seven states having ratified 
the amendment to the Constitution of the United States, 
giving to women full and equal suffrage, seems to render 
it unnecessary for us to examine the laws of this state 
on that question. 


The 14th amendment to the Constitution of the United 
States reads as follows: 


“All persons born or naturalized in the United States and subject 
to the jurisdiction thereof, are citizens of the United States and of 
the state Where they reside. No state shall make or enforce any law 
which shall abridge the privileges or immunities of citizens of the 
United States, nor shall any state deprive any person of life, liberty, 
or property without due process of law; nor deny to any person within 
its jurisdiction the equal protection of the law.” 


The 15th amendment to the Constitution of the United 
States reads as follows: 


“The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any state on account 
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of race, color, or previous condition of servitude.’’ Section 2—‘Con- 
gress shall have power to enforce the act by appropriate legislation.” 


As above stated, thirty-seven states having ratified the 
recent amendment to the Constitution of the United 
States, we deem that the proposed amendment to Article 
VII of the present Constitution of the State of Nebraska 
which eliminates the word ‘‘male’’ really now cuts no 
figure and presents no obstacles to the right of women 
to vote on any and all questions coming before the elect- 
ors of this state. , 


This is the best information we can give you and pre- 
sents the views of this department on the question you 
ask. We are, 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
September 18, 1920. Deputy Attorney General. 


Elections 


A voter unavoidably away from home at the time of election, if a 
resident of Nebraska, but not at the place of his residence may 
vote by mail. 


Mr. Charles H, Epperson, Jr., Clay Center, Nebraska. 


Dear Sir: We have your letter of September 15, . 
1920, in which you ask about voting by mail. 


There is no doubt in the opinion of this Department 
but that your view of this question is absolutely correct. 
The only law we have on the question of voting by mail 
is Article VIII of Chapter 20, found on page 568, bottom 
paging, of the Revised Statutes of 1913. <A reading of' 
that article convinces us that a person to vote by mail 
must be in the State of Nebraska. He may vote if un- 
avoidably away from home at the time of election, he: 
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being a resident of Nebraska, but not at his place of resi- 
dence. He can then vote by mail and have his vote sent 
to the County Canvassing Board of his own county and 
counted. 


A person who is in Washington, D. C., cannot vote 
by mail under our statutes. We are, 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
September 16, 1920. Deputy Attorney General. 


Elections 


It is not necessary for women voters to state their exact age to regis- 
tration officials. 


Miss Lenore Mooney, 1301 Chase St., Falls City, Nebr. 


Dear Madam: In reply to your letter of August 21st, 
permit me to say that in my opinion it is not necessary 
for women voters to state their exact age to registration 
officials in those counties where registration is required. 


You cite to me, Article XIII, page 69 of the general 
election laws of Nebraska, which act provides that after 
the word ‘‘age’’ the registration official shall designate 
- the age of the registrant at the last birthday as stated by 
him. This act which you quote you will find in the 
statutes on page 382 of the 1915 Session Laws. It is 
an act entitled ‘‘An Act to provide for the registration 
of voters in cities having a population of more than 
40,000.’’ The Act, therefore, does not apply to Falls City 
or to any other city except Lincoln. 


The Act which applies to the smaller cities (7,000- 
25,000) you will find under Section 2257 of the 1913 Re- 
vised Statutes. That Act differs from the one which you 
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quoted to me in your letter, and instead of providing that 
the applicant shall state their exact age, it simply says, 
“Under the column ‘Qualified Voter’ the word ‘Yes’ or 
‘No’ as the fact shall appear, and any person shall be 
designated as qualified who will be qualified on the day 
of the election for which registration is being had.’’ In 
other words, under the provisions of the Act which ap- 
plies to Falls City, the registration officer is not required 
to ask the age of the applicant, and merely must ask 
whether the applicant is a qualified voter. The applicant 
may, in my judgment, answer ‘‘Over twenty-one,’’ and 
that reply should be accepted by the registration officer, 
unless ‘‘the fact shall appear’’ to the registration official 
that the person is very nearly of the age of twenty-one, 
in which case he might be justified in insisting on the 
exact age. 


I have been informed by the registration officials in 
Lincoln that even under the act which you quote, they 
have been accepting the statement ‘‘over twenty-one”’ 
when the registrant was beyond question over that age. 
This, I think, is entirely proper. 


The purpose of the registration act, as very well out- 
lined in your own letter, is to identify the voter, and as 
you state ‘‘it is not the actual age of the voter but his 
apparent age which is of value for purposes of identifica- 
tion.’’ It is therefore my idea that if the voter takes 
the oath that he or she is over twenty-one, the registra- 
tion official may accept that statement, making, if he de- 
sires, a notation of the apparent age of the voter for the 
purpose of identification. 


Very truly yours, 


CLARENCE A. DAVIS, 
September 1, 1920. Attorney General. 
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Elections 


A new election board should be appointed at least fifteen days before 
the April primary election in 1920. Women may vote at the pri- 
mary election for all officers for which they are entitled to vote 
at the general election. 


Hon. D. M, Amsberry, Secretary of State, Capitol Build- 
ing, City. 


Dear Sir: You request the opinion of this department 
as to the time election boards should be appointed in this 
state in 1920. 


Section 1971, Revised Statutes, as amended by Chapter 
83, Laws of 1919, provides: 


“That the Clerk of the District Court shall appoint the election 
board at least fifteen days prior to the primary general election of 
each general election, and provides further that the board shall hold 
office for a term of two years.” 


The present boards were appointed prior to the pri- 
mary held in July, 1918. The next general election pri- 
mary will be held in April, 1920. In our opinion the pur- 
pose of the statute is to provide for a new election board 
prior to the biennial general election primary, and that 
the new boards should be appointed at least fifteen days 
before the April primary in 1920, even though this short- 
ens the two year term of office of the old board by some 
three months. / 


Women may vote at the primary for the nomination 
of all offices, for which they are entitled to vote at the 
general election. It would be an absurdity to allow 
women to vote at the primaries in the selection of a can- 
didate for whom they are not permitted to vote by the 
state law. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
January 16, 1920. Assistant Attorney General. 
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Elections 


Voters may vote for persons whose names do not appear on the ballot 
only by writing in their names. 


Hon. D. M. Amsberry, Secretary of State, State House, 
City. : 


Dear Sir: In answer to your oral request of this date 
for an opinion by this department as to whether under 
the provisions of Section 1995 of the Revised Statutes 
of 1913, it will be permissible for voters to use a sticker 
with the name of a candidate printed thereon to vote for 
in the blank space provided for in said section, a person 
whose name does not appear on the ballot, will say that 
it is the opinion of this department that such stickers 
cannot legally be used. 


The said section provides: 


“In each division and beneath all candidates placed thereby by 
nomination or petition a blank space shall be provided into which 
electors may write the name of any person for whom they wish to vote 
and whose name is not printed upon the ballot.” 


The section says that the electors may write the name 
and it should be strictly construed and interpreted as 
meaning only that the name can be written in and not 
placed there in any other way. 


Very truly yours, 
CLARENCE A, DAVIS, 
Attorney General. 


By CECIL F. LAVERTY, 
Mareh 31, 1920. Assistant. Attorney General. 
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Elections 


It requires a majority of all votes cast at an election to abolish the 
office of County Assessor. 


Mr. Frank Edgerton, Attorney at Law, Aurora, Nebraska. 


Dear Sir: Relative to the matter of the abolishment 
of the office of County Assessor at an election where the 
proposition was voted upon and where a majority of the 
votes cast on the proposition favored the abolishment 
of the office, but the number of votes cast for the proposi- 
tion did not constitute a majority of all votes cast at the 
election, we respond as follows: 

We have come to the conclusion that to abolish this 
office would require a majority of all votes cast at the 
election and not merely a majority of the votes cast 
upon the proposition. We support this finding by the 
following cases: 

Bryan v. Lincoln, 50 Nebr. 620, L. C. 624; 

State v. Anderson, 26 Nebr. 517, L. C. 520; 

State v. Bechel, 22 Nebr. 158. 

We have also reached the conclusion that it was the 
intention of the legislature to require a majority of the 
votes cast at the election, inasmuch as it required the 
vote to be taken at a general election, and inasmuch as 
it is a proposition in which the entire county is inter- 
ested and requires a petition of at least 10 per cent to 
submit the proposition to a vote. 

In the light of the authorities we have mentioned, we 
believe that the intention of the legislature is clear, and 
that our courts would hold as the decisions we have cited 
tend to hold, that it would require a majority of all votes 
cast at the election and not merely a majority on the 
proposition. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
November 27, 1920. Assistant Attorney General. 
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Elections 


A duly qualified party has a right to nominate their ticket by writing 
in the names even though there have been no filings for office on 
this ticket. 

Hon. D. M. Amsberry, Secretary of State, State House, 

Lincoln, Nebr. 


Dear Mr. Amsberry: In answer to your verbal in- 
quiry regarding the necessity of printing the prohibition 
ticket this year, permit me to say that after thoroughly 
going over the matter it is the opinion of our depart- 
ment that these ballots ought to be printed and placed 
in the hands of such people as are registered prohibition- 
ists, or in other communities where voters do not regis- 
ter, who may call for them on election day. 


I realize that it is not your business to see that these 
ballots reach the hands of the voters, but on the other 
hand I think it would be desirable if the County Clerks 
and Election Commissioners were advised of our opinion 
in the matter, in order that they may take whatever 
steps are necessary. 


The mere fact that there have been no filings for 
office on this ticket, we do not regard as material inas- 
much as the party is a duly qualified party and has 
maintained a party machinery, we think that they have 
a right to nominate their tickets by writing in the names 
at the next election. 


Very truly yours, 


| 
| CLARENCE A. DAVIS, 
April 5, 1920. Attorney General 


\ 
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Elevators 


A licensee under the public grain warehouse law is required to receive 
all grain of suitable quality and condition tendered for storage 
so long as he has room to receive it. 


Mr. John E. Curtiss, Secretary. Nebraska State Railway 
Commission, Office. 


Dear Sir: I have examined the question propounded 
in the letter of the Updike Grain Company, dated July 
20, 1920, viz: Is an elevator owner holding a license as 
a public warehouseman required to accept all grain ten- 
dered to him for storage? 


My opinion is that a licensee under the public grain 
warehouse law (Laws 1917, Chapter 155), is required to 
receive all grain of suitable quality and condition ten- 
dered to him so long as he has room to receive it. By 
accepting the provisions of the act, filing application and 
receiving a permit, the owner of an elevator becomes a 
public warehouseman. This implies that he must serve 
alike all who tender grain. 


The word ‘‘public’’? when used as an adjective, means 
‘pertaining to, or belonging to, the people; relating to 
a nation, state, or community; open to all the people; 
shared in or to be shared or participated in or enjoyed 
by the people at large; not limited or restricted to any 
particular class of the community; of or pertaining to 
the people, belonging to the people.’’ (32 Cyc. 747.) The 
statute also provides that (Section 7): 


“No discrimination shall be made between different customers by | 
any public warehouse either in facilities, charges, or handling of any | 
grain under this act.” 4 

The business of a public warehouseman is one im- | 
pressed with the public use, and as such is subject to 
regulation by the public. Munn v. People of IIl., 94 U.S. | 
113; The Central Elevator Co. v. The People, 174 Ul. 203; | 
Hannah v. The People, 198 Ill. 77. See also Ratcliff v. | 
Wichita, U. S. Co. (Kansas) 6 L. R. A. (N. 8S. 835); 
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Delaware Co. v. Central Stock Yards and Transit Co. 
(N. J. 6 L. R. A. 855); Nash v. Page (Kentucky 44 Ameri- 
can Reports 490); Union Stock Yards v. State Railway 
Commission, (Neb.) 170 N. W. Rep. 908. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By HUGH LA MASTER, 
July 21, 1920. Assistant Attorney General. 


Eminent Domain 


A foreign corporation operating electric transmission lines, cannot 
exercise the power of eminent domain in Nebraska. 


Mr. T. A. Browne, Secretary, Nebraska State Railway 
Commission, Office. 


Dear Sir: Your inquiry concerning the Continental 
Gas & Electric Corporation, a Delaware corporation, in- 
volves this question: 


May a foreign corporation, operating electric trans- 
mission lines, exercise the power of eminent domain in 
Nebraska? 


It must be answered in the negative. The question 
is of such importance and so frequently asked that I 
deem it proper to set forth the reasons for the answer 
with some detail. 


The right of eminent domain is an attribute of sover- 
eignty which the state itself may exercise or which it 
may delegate to others to exercise. Various explana- 
tions of its origin may be found but none of them throws. 
light on the present inquiry. It may be taken as an 
accepted fact that the right inheres in all sovereign states. 
In The Mississippi & R. R. B. Co. v. Patterson, 98 U. 8. 
403, 25 L. Ed. 206, the Supreme Court says: 
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“The right of eminent domain, that is, the right to take private 
property for public uses, appertains to every independent government. 
It requires no constitutional recognition; it is an attribute of sovereign- 
ty. The clause found in the constitutions of the several states provid- 
ing for just compensation for property taken is a mere limitation 
upon the exercise of the right. When the use is public, the necessity 
or expediency of appropriating any particular property is not a sub- 
ject of judicial cognizance. The property may be appropriated by an 
act of the legislature, or the power of appropriating it may be dele- 
gated to private corporations, to be exercised by them in the execution 
of works in which the public is interested.” 


Under constitutional provisions in many states for- 
eign corporations are not allowed to exercise the power; 
their policy being to restrict the granting of such power 
to those fully under their control. In the absence of 
constitutional restrictions, the legislature has plenary 
power to delegate the exercise of the right of eminent 
domain to a foreign corporation. However, delegation 
thereof will not be presumed and in order to effect a 
delegation thereof there must be an express grant. 
Authorities sustaining this proposition are cited below. 


In order correctly to interpret the statutes bearing 
upon this matter, the general policy of the state should 
be considered. At the time of the adoption of our con- 
stitution the right of eminent domain was important 
chiefly with reference to railroads. Telegraph lines were 
used mainly in connection with railroads and were usual- 
ly on the railroad right-of-way. Canals for carrying 
commerce were out of the question and canals for irriga- 
tion were deemed little more than a possibility. Tele- 
phone lines and electric transmission lines did not exist. 
Pipe lines and interurban railway lines were, of course, 
not considered. When, therefore, the subject of railroads 
was covered it was doubtless thought that the whole field 
had been occupied. The constitutional provision (Art. 
XI, See. 8) is as follows: 


“No railroad corporation organized under the laws of any, other 
state, or of the United States and doing business in this state shall 
be entitled to exercise the right of eminent domain or have power to 
acquire the right-of-way, or real estate for depot or other uses, until 
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it shall have become a body corporate pursuant to and in accordance 
with the laws of this state.” 


So strictly has this constitutional provision been con- 
strued that it was held that a foreign railroad corpora- 
tion could not acquire a right-of-way by means of a cor- 
poration organized under the laws of this state. 


Koenig v. C. B. & Q., 27 Neb. 699. 


See also Trester v. M. P. Ry Co., 23 Neb. 242; State v. 
Scott, 22 Neb. 628. 


We turn now from the regulation of foreign corpora- 
tions operating railroads to the power of domestic cor- 
porations to own real estate. Such power is indicative 
of the power of a corporation to exercise the right of 
eminent domain. Owing to accumulations of real prop- 
erty in the hands of religious corporations statutes of 
mortmain were passed by parliament at an early day 
to prevent their acquiring land. Such statutes were dic- 
tated by a desire to prevent large holdings, by religious 
animosities and by the general principles of the common 
lat-under which land was held by a military tenure which, 
of course, was inconsistent with ownership by a corpora- 
tion. In the time of Blackstone alienation to a corpora- 
tion was a ground of forfeiture. 


Cooley Blackstone (4 Ed.) Vol. 2, p. 469, Book II, p. 
269. Likewise conveyance to an alien was a ground of 
forfeiture. 


Cooley Blackstone (4 Ed.) Vol. 2, p. 653, Book IT, p. 
274. See also: 


Dougherty v. Kubat, 67 Neb. 269. 


Foreign corporations seemingly had no right what- 
ever at common law to hold real estate. Under modern 
statutes the rules have been somewhat relaxed and cor- 
porations may now hold real estate; but in Nebraska, 
even domestic corporations have not unrestricted power 
to do so. A corporation’s power in that regard is limited 
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to the holding of such real estate as may be necessary 
for its legitimate business. 


Rev. Stat. 1913, Gen. Sec. 566. 
Colerige Creamery Company v. Jenkins, 66 Neb. 129. 


The authorities above cited show the general tendency 
to limit the power of domestic corporations to hold real 
estate. All of the reasons for limiting domestic corpora- 
tions apply to foreign corporations and in addition there- 
to all the reasons that apply to aliens. It is, therefore, 
to be expected that restrictions would be found in our 
statutes. 


The statute authorizing foreign corporations to hold 
liens upon real estate (Rev. Stat. 1913, Gen. Sec. 732) 
was enacted in 1911 and provides as follows: 


“Foreign corporations shall have the right to receive, take, pur- 
chase and hold by mortgage or otherwise, any securities and liens 
executed, given or transferred or so intended to represent or secure 
loans upon or purchase-money of lands or other property situate or 
being in this state, and to sell, assign, transfer, and to sue upon, 
foreclose or otherwise enforce the same heretofore or hereafter de 
quired.” 


The power of foreign corporations to hold land in 
Nebraska is governed by Sections 6273 and 6276, Rev. 
Stat. 1913. They are as follows: 


“Non-resident aliens and corporations not incorporated under the 
laws of the State of Nebraska are hereby prohibited from acquiring 
title to or taking or holding any lands or real estate in this state by 
descent, devise, purchase or otherwise, only as hereinafter provided, 
except that the widow and heirs of aliens who have prior to March 
16th, 1889, acquired lands in this state under the laws thereof, may 
hold such lands by devise or descent for a period of ten years and no 
longer, and if at the end of such time herein limited, such lands, so 
acquired have not been sold to a bona fide purchaser for value, or such 
alien heirs have not become residents of this state, such lands shall 
revert and escheat to the State of Nebraska; and it shall be the duty 
of the county attorney in the counties where such lands are situated to 
enforce forfeitures of all such lands as provided by this article.” 

“ *  *  * and provided further, nothing in this article shall be 
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constructed to prohibit any non-resident alien or foreign corporation 
from purchasing and acquiring title to so much real estate as shall be 
necessary for the purpose of erecting and maintaining manufacturing 
establishments; and provided further, the provisions of this article shall 
not apply to any real estate lying within the corporate limits of cities 
and towns.” 


It is usually held, in the absence of legislative limita- 
tion, that the interest conveyed by condemnation pro- 
ceedings is no greater than necessary for the purpose 
for which the property is taken. 

Lewis, Eminent Domain (3d Ed.) See. 448 et seq. 


Smith Canal Co. v. Colorado I. & S. Co. (Colo.) 3 L. 
R. A. (N. 8S.) 1148 


Keeping in view the attitude of the state toward the 
holding of interests in real property by foreign corpora- 
tions, we come now to the question as to whether the 
legislature of this state has granted the right to exer- 
cise the power of eminent domain to foreign corporations. 


, it is fundamental that the authority to condemn priv- 
ate property for public use can be delegated only by ex- 
press grant or by necessary implication. 


Lewis: Eminent Domain (3d Ed.) 371 
Gano v. Minneapolis d St. L. R. Co., 55 L. R. A. 263 


Minnesota Canal & Power Co. v. Koochiching Co.. 
(Minn.) 5 L. R. A. (N. 8S.) 638 


Erie R. Co. v. Steward, (N. Y.) 63 N. E. Rep. 118 


Chestatee Pyrites Co. v. Cavenders Co., (Ga.) 100 Am. 
St. Rep. 174. 


Helena Power Co. v. Spratt, (Mont.) 8 L. R. A. (N. 8.) 
567 

Harrold v. Central of Ga. Ry. Co., (Ga.) 86 8S. E. 
Rep. 552 

P. R. R. Co.’s Appeal, 93 Pa. St. 150 


Such grants are strictly construed. 
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Lewis: Eminent Domain (3d Ed.) See. 388 
Chestatee Pyrites Co. v. Cavenders, supra. 


Ensign Yellow Pine Co. v. Hohenberg (Ala.) 75 So. 
Rep. 897 


State v. Superior Ct. (Wash.) 173 Pace. Rep. 19 


A general grant of the power of eminent domain to 
all corporations of a certain class or organized for cer- 
tain purposes does not include foreign corporations. 


Lewis: Eminent Domain (3d) See. 374. 


“This is in accordance with the rule of strict construction uni- 
versally applied to such statutes, and also in accordance with the 
rule that statutes are presumed to refer and apply only to persons 
and things within the state enacting them.” Lewis Sec. 374, supra. 


Evansville & Henderson Co. v. Henderson Bridge Co., 
141 Fed. 51 


In Chestatee Pyrites Co. v. Cavenders, supra, the court, 
in discussing this matter, says: ‘ 


“The right of eminent domain is a sovereign right of the state. 
It is inherent in every sovereignty, and existed before constitutions 
were adopted. It lies dormant until the legislature sets it in motion. 
As the legislature cannot in every case supervise the condemnation, 
it may confer the power upon agencies. These agencies may be in- 
dividuals or corporations, and the legislature may even confer this 
power upon foreign corporations or individuals living in another state. 
The power thus conferred is always to be strictly construed, and will 
not be permitted to be exercised except where it is affirmatively granted. 
Its grant is in derogation of common right, and is the exercise of one 
of the highest of the powers of sovereignty. Where, therefore, a priv- 
ate individual or corporation seeks to take the property of another 
under the power of eminent domain, affirmative authority for the 
exercise of the power must be shown. The power may be conferred 
either by special act creating the corporation or by general acts re- 
lating to all corporations of designated classes. If a foreign corpora- 
tion undertakes in this state to condemn private property, it must 
show legislative authority to do so. We have searched the authorities 
diligently to ascertain if any court has ever decided that a foreign 
corporation could exercise the right of eminent domain without legisla- 
tive authority from the state wherein it proposes to exercise the right, 
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and have been unable to find a single case so holding. All the courts 
seem to hold that this right of eminent domain does not exist as a 
matter of comity between the states, and all hold, so far as we can 
find, that a foreign corporation must have affirmative authority from 
the state in which it proposes to exercise the right. ‘A railroad com- 
pany or other quasi public corporation cannot exercise the right of 
eminent domain in another state than that by which it was created, 
unless it is expressly or impliedly authorized to do so by the laws of 
such other state. Such power does not come within the rule of comity’: 
Clark & Marshall on Private Corporations, 2734, sec. 854. Judge 
Thompson, in his excellent and valuable work on Corporations (volume 
6, section 7932), says: “The power of a private corporation to ac- 
quire private property for the public purposes for which it may have 
been chartered is a power which comes to it alone through the dele- 
gation of the state of its sovereign right of eminent domain. The 
power cannot, therefore, be exercised by a foreign corporation on a 
mere principle of comity, because it will never be presumed, in the 
absence of affirmative legislation, that the state delegates any part 
of its sovereignty to a foreign corporation. It may be stated with con- 
fidence in every case that this power cannot be exercised by a corpora- 
tion created under the laws of one state or country, within the limits 
of another state or country without the consent of the legislature of 
that other state or country, affirmatively expressed.’ We are satisfied 
to close this part of the opinion with this authority from so eminent 
jm author, 

2. The defendant in error claimed, however, that sections 650-657 
of the Political Code are broad enough to include foreign corporations. 
We think that they should not be so construed. We think that the 
legislature cannot be held to have granted the right of eminent domain, 
one of the highest of the sovereign rights of the state, to any and 
every corporation which may be created by any other state or country. 
These sections must be construed strictly, We cannot believe that the 
legislature, by the usé of the words ‘any corporation,’ intended to 
confer part of the sovereignty of the state upon every corporation 
created in any state or country in the world which might be engaged 
in one of the businesses Gesignated in these sections. As Judge Thomp- 
son says in the quotation above, ‘it will never be presumed, in the 
absence of affirmative legislation, that the state delegates any part 
of its sovereignty to a foreign corporation. * * * This power can- 
not be exercised by a (foreign) corporation * * * without the 
consent of the legislature * * * affirmatively expressed.’ ”’ 


In Spratt v. Helena Power Transmission Co., (Mont.) 
8 L. R. A. (N. 8.) 567, it is said: 


“Section 526 is found in Chapter III of title I, which deals with 
the powers of corporations, and without here stopping to analyse 
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the several sections of that chapter, we are of the opinion that they, 
each and all, have reference solely to domestic corporations, and that, 
while the language of Sec. 526 may be broad enough in its terms to 
include foreign as well as domestic corporations, such was not the 
legislative intention.” 


It therefore follows that Section 7420, Revised Statutes 
1913, does not by the language ‘‘all persons, associations 
and corporations,’’ ete, refer to corporations created 
anywhere in the world. It refers only to Nebraska cor- 
porations or to those foreign corporations authorized to 
do business in this state. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
May 29, 1919. Assistant Attorney General. 


Elevators 


An elevator man receiving grain on a contract of sale, where the price 
is not paid in full within ten days after delivery, is a warehouse- 
man under the public grain warehouse law. 


John E. Curtiss, Secretary, Nebraska State Railway Com- 
mission, Office. 


Dear Sir: Commissioner Browne submitted this ques- 
tion: The owner of an elevator agrees to purchase wheat 
at the market price at the time the wheat may be shipped 
out. He pays the owner of the wheat per bushel $1.00 
down, the balance to be paid at the time of the shipment 
of the wheat, less storage charges, the wheat being de- 
livered to the elevator at the time of the contract. Does 
this make the owner of the elevator liable under the 
public grain warehouse law? 
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I think that the transaction makes the elevator a pub- 
lie warehouse and the owner liable as a warehouseman 
under that statute. The statute provides, (Section 1): 


“Any grain which has been received at any grain elevator or grain 
warehouse for which payment has not been made within ten days 
after the receipt of the same, is hereby deemed to be held in storage.” 


The meaning of this is that any contract of sale be- 
tween the owner of grain and the proprietor of the eleva- 
tor shall not be valid unless payment shall be made with- 
in ten days. 


Payment is defined as ‘‘the delivery of money or its 
equivalent by one person from whom it is due to another 
person to whom it is due.’’? (30 Cye. 1180.) Unless the 
payment is in full so that nothing remains to be done be- 
tween the seller and the buyer, the transaction is brought 
within the terms of the statute and parties are liable 
thereunder. 

Very truly yours, 


- CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
July 21, 1920. Assistant Attorney General. 


Examination Fees 


The examination fee paid by persons applying for a license to practice 
dentistry shall in no case be refunded. 

Similar fees paid by persons seeking to become licensed chiropractors 
or licensed physicians and surgeons shall be returned if the ap- 
plicant cannot take the examination. 


Mr. Philip F. Bross, Secretary of Finance, Lincoln, Nebr. 


Dear Sir: In answer to your oral inquiry of recent 
date in regard to the refund of fees paid for the various 
examinations provided for by law, will say: 
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I—DENTISTS 


Section 14, Division 4 of Title VI of Chapter 190 of 
the Session Laws of 1919, makes the following provision: 


“Every person applying to the Department of Public Welfare for 
a license to practice dentistry at the regular semi-annual meeting shall 
pay to the treasurer of said state board of dental examiners a fee of 
$20.00, which in no case shall be refunded.” 


It seems to me that the wording of this law removes 
all doubt in this particular case. The law provides that 
the fee so paid, shall in no case be refunded, and must 
be assumed to mean exactly what it says. 


II—CHIROPRACTIC 


In regard to this the law makes the following pro- 
vision: 

“Every applicant making application for an examination and a 
certificate under the provisions of this article shall pay to the depart- 
ment the sum of $25.00, all such fees to be equally divided among 


the members of the board making such examination, as full compense: 
tion for their services.” ; 


From this it will be seen that it was the intention of 
the legislature that the fees so paid go to the examiners 
in return for the services which they render. They ren- 
der these services only when the applicant takes the ex- 
amination. If the applicant cannot take the examination, 
the service cannot he rendered, and if the services are 
not rendered, the members of the examining board are 
not entitled to receive the fees but they should be re- 
funded to the applicant, and I do not find in this portion 
of the law any specific provision against a refund as men- 
tioned above. In the absence of such provision, the fees 
should be returned. 


III—PHYSICIANS AND SURGEONS 


In providing for the examinations of physicians and 
surgeons, the law after naming the fees makes the fol- 
lowing provision: ~ 
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“All such fees shall be equally divided among the members of the 
board making such examination, as full compensation for their services 
and expenses.’’ 


Nor do I find in this case any provision preventing 
the return of these fees, so as in the case of chiropracties, 
applying the same reasoning, the fees should be returned 
when the men could not take the examination. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CECIL F. LAVERTY, 
January 21, 1921. Assistant Attorney General. 


Excess Profits 


The law should not make the returns on money loaned and money in- 
vested the same. 


Dr, Charles B. Branson, Lincoln, Nebraska. 


Dear Sir: Your letter written to the Governor under 
date of August 25th has been referred to me by the 
Governor with request that I answer it. 


I think you have raised a very interesting point and 
one which perhaps deserves some serious thought as to 
whether the returns on money loaned and money invested 
ought not to be the same, but of course as a matter of 
law it is absolutely settled and has been for years that 
there is no possible connection between excess profits in 
business and usury on money loaned, and this must 
necessarily be true. 


The risks attendant upon any business enterprise are 
so much greater than that of money loaned upon good 
security that the returns must necessarily be a great deal 
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larger, otherwise people would not hazard investment 
of money in business enterprises. 


I think you will find that an analysis of various in- 
vestments will show you that automatically this thing 
has worked out until the returns in almost every line of 
business are about equal to the risks which one runs. 
The interest on money loaned is of course the lowest, the 
interest on money loaned without security is higher, 
money invested in public utilities where they are under 
government supervision is about the same, settled in- 
vestments such as bank stock and the stock of well estab- 
lished corporations has slightly more risk and pays a 
slightly higher return. Manufacturing business, which 
is always more or less of a risk, pays a still higher re- 
turn, running up to 25 or 30 per cent, and from there on 
up the returns on money invested have always been, and 
probably always will be, about commensurate with the 
risk involved, so that I say your proposition as a legal 
matter is entirely hopeless. As a matter for economists 
and legislators to work out it may be that a fair profit 
can and will be defined for money invested just the same 
as a fair rate has been established for money loaned. 


But I would suggest for your serious consideration 
that such a bill, if it were ever passed, would result in 
most serious handicapping of business enterprises and 
of individual effort which has always been the strongest 
feature of our institutions. 


I trust that this will be at least a partial answer to 
the idea as set forth by you. 


Very truly yours, 


CLARENCE A. DAVIS, 
August 30, 1919. Attorney General. 
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A fugitive from justice within the meaning of the provisions of the 
federal constitution in respect to extradition, is any person who 
commits a crime and goes to an adjoining state, and the purpose 
of his departure is immaterial. 


When the defendant is before a Nebraska court, the court will not 
inquire into the manner in which his presence was secured. 


Mr. W. P. Cowan, County Attorney, Stanton, Nebraska. 


Dear Sir: In reference to your letter of December 30, 
enclosing defendant’s motion in the case of State v. 
Thompson, in our opinion the objections of the defend- 
ant to the jurisdiction do not rest upon sound and _ sub- 
stantial legal grounds. 


Defendant’s motion is based on the theory that de- 
fendant is deprived of his liberty because he was extra- 
dited when not a fugitive from justice. The provisions 
of the Federal Constitution in respect to extradition, 
Section 2, Article 2, are as follows: 


“A person charged in any state with treason, felony or other crimes, 
who shall flee from justice and be found in another state, shall on 
demand of executive authority of the state from which he fled be 
delivered up to be removed from the state having jurisdiction of the 
crime.” 


Two things only are necessary to the validity of extra- 
dition proceedings: 


1. It must appear the defendant is substantial charged 
with a crime. 


2. That he is a fugitive from justice. 


Dennison v. Christians, 72 Neb. 703, affirmed 196 U. 
8. 637. 


In the case at bar, there is no question but that de- 
fendant is substantially charged with a crime of murder. 
The fact that after having been so charged, he left the 
state, no matter for what purpose, he is a fugitive within 
the meaning of the extradition law. 
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Appleyard v. Massachusetts, 203 U. S. 222 
Bruce v. Rayner, 124 Fed. 481 


In the Appleyard case, the Supreme Court of the 
United States said: 


“A person charged by inditement or by affidavit before a magis- 
trate with the commission within the state of a crime covered by its 
laws and who after the charge of the commission of such crime leaves 
the state—no matter for what purpose, or with what motive, nor under 
what belief—becomes from the time of such leaving and within the 
meaning of the constitution and laws of the United States a fugitive 
from justice, and if found in another state must be delivered up by 
the Governor of such state to the state whose laws are alleged to be 
violated, on the production of such indictment or affidavit, certified 
or authentic, by the Governor of the state from which the accused de- 
parted.” 


In re Willard, 93 Neb. 298, our Supreme Court holds: 


“Certificates of executive authority are made conclusive as to 
their validity when presented to the executive of the state where the 
fugitive is found.” 


On the authority of Kentucky v. Dennison, 24 Howard, 
66, and Dennison v. Christians, 72 Neb. 703, subsequently 
carried to the Supreme Court of the United States and 
affirmed in 196 U. S. 637, our Supreme Court on the au- 
thority of Hyatt v. Cochran, 188 U. S. 691, holds that 
the finding by the Governor that the accused is a fugi- 
tive from justice is. conclusive. 


Roberts v. Riley, 116 U. S. 80, sets forth the same 
doctrine. 

A fugitive from justice is any person, who commits 
a crime and goes to an adjoining state. The purpose of 
his departure is immaterial. 


Bruce v. Rayner, 124 Federal 481, holds: 


“It is true that if a person commits a crime and withdraws him- 
self from the state where it is committed without any thought of flee- 
ing from justice, for the purpose of going to his home, he is still within 
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the extradition law of a fugitive from justice in the state in which 
he has committed the crime.” 


Other cases substantiating this doctrine are: 
People ex rel Draper v. Pinkerton, 17 Hun 199 
Taylor v. Weiss (lowa) 126 N. W. 1126 

In re Kuhns, 36 Nev. 487 

In re Todd, 12 S. D. 386 


Actually all points in defendant’s motion have been 
determined by In re Moyer, 12 Idaho 250, affirmed in the 
Supreme Court of the United States in Pettibone v. 
Nichols, 203 U. S. 192. In that case Moyer, Hayward 
and Pettibone were indicted in Idaho for the murder of 
Ex-Governor Steurnberg. The defendants were appre- 
hended in Colorado, and returned to Idaho on extradi- 
tion proceedings, with no opportunity to test the validity 
of such proceedings before the Colorado court. The charge 
was the prisoners were practically kidnapped. The Idaho 
court held that it had jurisdiction over the prisoners 
when they were brought before it, and the manner or 
method in which the presence of the prisoners were se- 
cured was immaterial, and held that: 


“If the prisoner is within the jurisdiction of the demanding state 
and there applies to its courts for relief, it cannot raise the question 
as to whether or not he has been as a matter of fact a fugitive from 
the justice of the state within the meaning cf the federal constitution 
and the act of congress.” 


Other cases laying down this same rule are: 
Kerr v. Illinois, 119 U. S. 486 
Mahon v. Justice, 127 U. 8. 700 


In the words of Judge Barnes, In re Willard, 93 Neb. 
298, quoting from State v. Clough, 71 N. H. 594: 


“This object is a refinement of technical reasoning, which has noth- 
ing to commend it in the modern administration of justice in criminal 
cases.” 
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In conclusion it may be said that all points raised by 
the defendant’s motion, were determined by the Moyer 
and Pettibone cases heretofore referred to; that the ques- 
tion of the validity of extradition proceedings should have 
been raised by habeas corpus in Iowa before Thompson 
was removed from the jurisdiction of the state; that the 
state of Iowa, and not the defendant, is the only party 
aggrieved by the extradition proceedings, and is the only 
party that can complain of them; that when defendant 
is before Nebraska courts, that Nebraska courts will not 
inquire into the manner in which his presence was se- 
cured, and that no provision of the federal or state con- 
stitution have been violated by the extradition proceed- 
ings. 

Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
January 5, 1920. Assistant Attorney General. 


Fines 


Section 3245 of the Revised Statutes of 1913 does not give the State 
Insurance Board power to levy a fine, but does give the Board the 
discretionary power of revoking a license. 


Mr. W. B. Young, Chief of Bureau of Insurance, Lincoln, 
Nebraska. 


Dear Sir: I am in receipt of the voluminous file of 
your department in the matter of a complaint of Edward 
EK. Howell against the United States Casualty Company, 
and have taken time to go into the matter to quite an 
extent. 


It appears that Mr. Howell a number of years ago, 
sometime in 1915, first brought this complaint, and that 
the matter dragged along until 1917, when in October, 
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the State Insurance Board passed a resolution finding 
the defendant guilty of a violation of Sections 104 and 
105, of Chapter 31, Article 7, Revised Statutes 1913, and 
by this resolution fined them the sum of $100.00. 


Calling your attention to Section 3245 of the Revised 
Statutes of 1913, which provides a penalty for the viola- 
tion of the provisions of the sections mentioned above as 
follows: 


“Any company or association, or any officer, agent or broker there- 
of which or who issues or delivers in this state or to any citizen there- 
of any policy in wilfull violation of the provisions of this article, shall 
be punished by a fine not exceeding $100.00 for each offense; and 
that the department of trade and commerce may revoke the license 
of any company, association, agent or broker thereof, which or who 
violates any of the provisions of this article.” 


You will see that this section provides for a penalty 
of a fine not to exceed $100.00, and that also that the 
Insurance Department may revoke the license. 


The proceedings which have been had in this case 
appear to me as being rather peculiar. The State Insur- 
ance Board would have no authority to levy a fine of 
this kind. The only way that the payment of this fine 
could be brought about would be by a complaint regular- 
ly made before a court where the offense was committed, 
and a criminal trial upon the facts, the same as any 
other criminal trial, and a fine imposed by the court. I 
repeat that the State Insurance Board has no authority 
to levy or collect such a fine, but it must be levied by 
the court in the regular manner provided by law. I, 
therefore believe that the action of the Insurance Board 
in fining the sum of $100.00 in this manner was wholly 
void, and that the company cannot and should not be 
compelled to pay the same. I would also call your at- 
tention to the fact that the Statute of Limitations has 
run, and that the complaint could not be made to the 
courts at the present time. 


I will also say that it is not made the duty of the 
Insurance Department to cancel the license of the com- 
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pany, but is, provided that they may do so. This there- 
fore is a matter depending upon the judgment of the 
department, and not required by law. It would seem to 
me that such a length of time has elapsed, and inasmuch 
as the matter did not come up as a part of your work 
that it hardly seems that you should take upon your- 
self the cancellation of the license of this company for 
something which took place nearly five years ago. 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By CECIL F. LAVERTY, 
January 21, 1920. Assistant Attorney General. 


Fire Commissioner 


The Fire Commissioner or his deputies may declare a picture show 
house a nuisance on account of their dangerous and congested 
condition. 


Mr. Charles Hartford, Fire Commissioner, State House, 
Lincoln, Nebraska. 


Dear Sir: In answer to your request for an opinion 
on the question of the right of the Fire Commissioner or 
his Deputies in the matter of picture show houses in the 
city of Omaha, we call your attention to Section 2506 of 
the Revised Statutes of 1913, as amended by Article 21 
of the Laws of 1919, found on Page 743 of the laws of 
that session. 


Construing that section, as amended, we are of the 
opinion that the Fire Warden’s Deputies can declare 
such picture houses as you have described to us in your 
request to be a nuisance on account of their dangerous 
and congested condition, as described by you, and after 
having declared picture houses of that kind a nuisance 
they can arrest the persons maintaining them and prose- 


OPINIONS 223 


eute them under the provisions of Section 2506 above 
mentioned. We are, 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
October 14, 1920. Deputy Attorney General. 


Fires 


Where a city of the second class has established a fire limit by ordin- 
ance, and a person has later constructed a frame within that limit, 
the city may remove the building. 


Mr. E. D. Beach, Deputy Fire Commissioner, Lincoln, 
Nebraska. 


Dear Sir: You submit for our consideration letter of 
R. C. Whiting of Albion, addressed to you, in which he 
states that a party in that city has constructed a small 
frame building inside the fire limits of that city, and 
inquires what may be done under the circumstances. 


In answer to the question propounded I will say that 
the statutes of Nebraska give cities of the second class 
authority to establish fire limits by ordinance, and if the 
city of Albion had established a fire limit forbidding the 
construction of buildings of the kind under construction 
within a certain prescribed district, and afterwards the 
building in question was constructed in violation of such 
ordinance without a permit upon the part of the city 
authorities so to do, it may be removed by them, in my 
opinion, as long as reasonable care is taken to do no 
more damage than is necessary to the building in making 
the removal. If it is necessary to tear down the build- 
ing, in order to remove it I think that may be done but 
will advise that the owner be notified and given an op- 
portunity to remove it himself if he will. 
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“It is also held that pursuant to ordinances fixing the fire limits 
and prohibiting the erection of wooden buildings therein, the city may, 
summarily and without judicial proceedings, remove any building which 
has been erected in violation of the ordinance." (Sec. 727, Dillons’ 
“Municipal Corporations”, 5th Ed.) 


In support of the rule of law above laid down the 
following cases are cited and all of them support the 
proposition of law stated in the text: 

McKibbin v. Fort Smith, 35 Ark. 352; 

Hine v. New Haven, 40 Conn. 478; 

Baumgartner v. Hasty, 100 Ind. 575; 

Eichenlaub v. St. Joseph, 113 Mo. 395-406; 

Klinger v. Bickel, 117 Pa. St. 326; 

Micks v. Mason, 145 Mich. 212. 

It will be well, I think, to have the ordinance establish- 
ing the fire limits provide, if it does not now do so, that 
the city authorities may remove a building constructed in 
violation of its provisions. 

Yours very respectfully, 
CLARENCE A. DAVIS, 
Attorney General. 


By GEORGE W. AYRES, 
January 21, 1919. Deputy Attorney General. 


Fish 


Section 2677, of the Revised Statutes of 1913, as amended by Chapter 
55, of the Session Laws of 1917, prohibits the seining of fish in 
public waters. One who fishes in an artificial reservoir or pond 
without the owner’s consent may be prosecuted under Section 2671 
of the Revised Statutes of 1913. 


Mr. Geo. E. Koster, Deputy Fish and Game Commission- 
er of the State of Nebraska, Lincoln, Nebraska. 


Dear Sir: In answer to the question propounded in 
the letter of Leonard B. Churchill addressed to you and 
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referred to this department, and in which he says he has 
a homestead entry in McPherson county, and that ‘‘upon 
this land there is situated a couple of lakes, which con- 
tain quite a number of fish, principally bull-head cat fish. 
Numerous people are in the habit of coming to these 
lakes, particularly on Sundays, and seining for these fish 
and catching them in considerable quantities. I have tried 
to prohibit this but without much success.’’? He inquires 
whether or not there is any law which may be invoked 
to prohibit the seining of these fish. 


I will say that if the lakes are really lakes and not 
artificial ponds and have inlets or outlets by which fish 
may come into the lake from outside or go from the lake 
elsewhere, they are public. waters, and seining therein 
is prohibited under the provisions of Section 2677, Re- 
vised Statutes of 1913 as amended by Chapter 55, Session 
Laws of 1917. If they are artificial reservoirs or ponds 
and are situated wholly on Mr. Churchill’s land and ex- 
clusively under his dominion, it is unlawful for any one 
to fish therein without his permission and those who do 
so may be prosecuted under Section 2671 of the Revised 
Statutes of 1913. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By GEORGE W. AYRES, 
June 13, 1919. Deputy Attorney General. 
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Foreign Languages 


Religious instruction in a private, denominational, parochial or public 
school must be given in the English language to pupils who have 
not passed the eighth grade examinations. 


Rev. C. F. Brommer, Hampton, Nebraska. 


Dear Sir: The Attorney General is in receipt of your 
letter of October 21, 1920, raising another question under 
the foreign languages act, and inquiring whether or not 
it is an interference with religious instruction for the 
law to provide that instruction in parochial schools must 
be in the English language. 


We call your attention to Chapter 249 of the Laws of 
Nebraska for 1919 which provides that no person, in- 
dividually or as a teacher, shall in any private, denom- 
inational, parochial or public school, teach any subject 
to any person in any language than the English language. 
The section immediately following provides that lan- 
guages other than the English language may be taught 
as languages only after a pupil shall have passed the 
eighth grade. 


The distinguishing point between a parochial school 
and our ordinary public school is that in the parochial 
school there is a certain amount of religious instruction 
which is a part of the curriculum of the parochial school. 
The law specifically provides that parochial and denom- 
inational schools shall be subject to the same school laws 
as the public schools. 


It seems to us that the statute we have quoted is very 
clear and explicit to the effect that no foreign languages 
may be taught in such schools until after the pupil has 
attained and passed the eighth grade. Inasmuch as re- 
ligious training is a part of the curriculum, we believe 
that the religious training must be in the English lan- 
guage. 


You will note by Section 5 of Chapter 155, that all 
public, private, denominational or parochial schools shall 
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give in the proper grades such courses in American His- 
tory and in Civil Government, both state and national, 
as will give the pupils therein a thorough knowledge of 
the history of our country and its institutions, and of 
our form of government, and shall conduct such patriotic 
exercises as may be prescribed from time to time by the 
State Superintendent. 


All of these sections of our laws indicate that the in- 
tention of our legislature is that citizens of this state 
shall get away from all antagonizing influences which 
might tend to obstruct the ineuleation or patriotism and 
the growth of good American citizenship in the pupils 
of the schools of this state. Our legislature has deter- 
mined that instruction in foreign languages in the schools 
of this state, except as languages after the pupil has 
passed the eighth grade, is detrimental to good citizen- 
ship. This is a matter that has been determined by the 
legislature and is not a matter that is now being deter- 
mined by this office. It is merely our explanation of the 
language used by the legislators in enacting the laws of 
this state. 


You refer to the fact that it is desired in your school 
to give religious instruction in the German language in 
order that the pupils may attend German churches or 
German services with their parents and be thus enabled 
to worship with their parents. We cannot see that such 
a statement has any bearing upon this proposition, for 
it is an admitted fact that religion does not depend upon 
any language or any nationality. It is also a well known 
fact that where parents desire their children to have 
knowledge of a foreign language before it is taught in 
the ordinary course of school training, such children ob- 
tain such knowledge from the daily family intercourse 
in their own homes, and any smattering of such a lan- 
guage as might be obtained by listening to religious in- 
struction would be but a makeshift. In fact we can see 
no good reason even if the law permitted such action, 
which it does not, why the officers of your school should 
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desire to escape the plain intention of the law that there 
shall be no instruction to the pupils of the schools of 
this state in foreign languages prior to the time such 
pupils have passed the eighth grade. 


Trusting that the foregoing is a plain exposition of 
the matter and thoroughly answers your inquiry, we are, 


Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
November 17, 1920. Assistant Attorney General. 


Foreign Languages 


A Sunday school is not a private, denominational, parochial or public 
school under the terms of House Roll No. 64, 1919. Instruction 
in German in a Sunday school for the purpose of preparing the 
pupils to receive religious instruction is legal. 


Rev. John D. Gross, Hastings, Nebraska. 


Dear Sir: Your letter of the 5th inst., addressed to 
the Attorney General has reached the office during his 
absence and has been referred to me for answer. 


I enclose herewith a pamphlet containing an inter- 
pretation by the Attorney General of the new language 
Jaws of this state. You will notice the inhibition upon 
the teaching of a foreign language in schools such as 
yours is made, if at all, by Senate File 24. The first 
section of said act forbids any person to teach any sub- 
ject to any person in any language other than the Eng- 
lish language, in any private, denominational, parochial 
or public school. It is obvious that your Sunday school 
is not a private, denominational, parochial or public 
school in the sense in which those terms are used in 
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House Roll No. 64, passed by the same session of the 
legislature that passed Senate File No. 24, for if it were, 
as you can readily see, nobody who did not hold a teach- 
er’s certificate, could instruct a class even in the Sunday 
school and it is plain that such is not the intent of the law. 


The Attorney General has held for reasons set out 
logically and forcibly in the enclosed pamphlet that See- 
tion 2 of Senate File No. 24 is a continuation of the first 
section and covers the same subject matter and relates 
to the same thing, viz: The teaching of languages in priv- 
ate, denominational, parochial or public schools. In as 
much as your school belongs to neither of those classes, 
as those terms are used in the statutes under considera- 
tion, it oceurs to me that a logical conclusion is that so 
long as the instruction in German in those infant classes 
is merely ancillary to the purpose of preparing the pupils 
to receive religious instruction, which in your school is 
carried on in the German language, it is permissible. 


You will observe that under the law it is clearly per- 
missible to give religious instruction in the German lan- 
guage, provided it is not done in schools of the classes 
enumerated in Senate File No. 24 and House Roll No. 64. 
It is also permissible beyond question to teach the Ger- 
man language as a language in school classes above the 
eighth grade where the pupils have finished the eighth 
grade studies in a satisfactory manner. 


There is nothing then in the law which absolutely pro- 
hibits the teaching of German or any other foreign lan- 
guage in this state or prohibits the giving of religious. 
instruction in any foreign language, although the right 
in both instances is somewhat restricted. The question 
is whether the restrictions extend to the infant classes 
in Sunday schools and as heretofore pointed out, this. 
department, after a careful consideration of the question, 
has come to the conclusion that such restrictions do not 
apply to instruction given in a Sunday school in a for- 
eign tongue where such instruction is merely ancillary 


a 
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and subsidiary to the purpose of preparing the pupils 
to receive religious instruction in that tongue. 
Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By GEORGE W. AYRES, 
May 7, 1919. Deputy Attorney General. 


Foreign Languages 


Chapter 249 of the Session Laws of 1919 prohibits the teaching of a 
“confirmation” class in German or in any other language except 
English, when the members of such class have not passed the 
eighth grade examination. 


Mr. H. Dasenbrock, Leigh, Nebraska. 


Dear Sir: This department is in receipt of your favor 
of October 18, in which you inquire whether at the pres- 
ent time, it is unlawful in Nebraska to teach a ‘‘con- 
firmation’’ class in the German language, provided that 
the members of such class have not all passed the eighth 
grade. 


The law, as it stands now, Chapter 249, of the Laws 
of 1919, prohibits any person from teaching any subject 
in any ‘‘denominational, parochial or private school’’ in 
any language than the English language; permits lan- 
guages other than the English to be taught, if a student 
has successfully passed the eighth grade, and provides 
for a penalty of between $25.00 and $100.00, or a thirty 
(30) day jail sentence for a violation of this law. 


This department construes the law to prohibit the 
teaching of a ‘‘confirmation’’ class in German or in any 
other language except English, when the members of 
such class have not passed the eighth grade examinations. 
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This law is in force at present, and will be continued 
in force unless it is declared unconstitutional by the Su- 
preme Court, in the suit now pending. The teaching of 
a class in German is unlawful at present. However, the 
County Attorney of Douglas county and the Attorney 
General of the State have been enjoined from enforcing 
this law until the Supreme Court action is decided. This 
department can take no steps at the present time to pre- 
vent the teaching of a ‘‘confirmation’’ class in German 
or in any other language except English, but if the Su- 
preme Court holds the law constitutional any person who 
shall have taught a ‘‘confirmation’’ class in German is 
subject to a penalty for the violation of this law. Any- 
one who teaches German to a person below the eighth 
grade does so at his or her own risk. 


The Supreme Court case, known as Nebraska District 
of Evangelical Lutheran Synod of Missouri, et al v. 
Samuel R. McKelvie, et al, will be decided we hope in a 
few weeks. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
October 20, 1919. Assistant Attorney General. 


Foreign Languages 


General opinion concerning the Siman Act (Senate File No. 24), the 
Parochial School Act (House Roll No. 64) and Americanization 
Bill (Senate File No. 237). 


Since the passage of the Americanization program of: 
the legislative session just adjourned, this office has been 
deluged with requests for its opinion as to whether this,, 
that or the other local situation is within the terms of 
these bills and consequently subject to prosecution. It: 
is not the duty of the Attorney General to pass judg- 
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ment upon every foreign language question or parochial 
school question that may arise in this state, and any- 
thing contained in this opinion is not to be taken as being 
anything more than an opinion. It is not binding even 
upon the County Attorneys and it is most certainly not 
binding upon the courts. 


In view, however, of the large public interest in these 
measures and of the sincerity of a great many people who 
are conscientiously endeavoring to obey the new laws, IL 
have deemed it advisable to give a somewhat extended 
explanation of what is covered in these bills and of what 
acts are deemed a subject of prosecution. 


Senate File No. 24, the foreign language bill, is as 
follows: 


“Section 1. No person, individually or as a teacher, shall in any 
private, denominational, parochial or public school, teach any subject 
to any person in any language other than the English language. 

Section 2. Languages other than the English language may be 
taught as languages only after a pupil shall have attained and suc- 
cessfully passed the eighth grade as evidenced by a certificate of 
graduation issued by the County Superintendent of the county in which 
the child resides.” 


House Roll No. 64, which regulates private, denomina- 
tional and parochial schools, is an extended bill, the chief 
points of which are as follows: 


1. Compels the attendance of children between the ages of seven 
and sixteen during at least twelve weeks each year, and if the school 
in that district continues more than twelve weeks, then of two-thirds 
of such period, at a public, private, denominational or parochial school. 

2. Provides that all private, denominational and parochial schools 
and the teachers employed therein, shall be subject to the general school 
laws of the state in regard to graduation qualifications and certifica- 
tions of teachers and pupils. 

3. Prohibits anyone’s employment as a teacher in any private, 
parochial or denominational school who does not have a teacher’s 
certificate so that they could teach in a corresponding public school. 

4. Provides that all schools shall give courses in American His- 
tory and Civil Government to give all pupils a thorough knowledge 
of the history of our country and form of government. 
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5. Provides that the County Superintendent shall inspect all schools 
and report any propaganda or instruction which is subversive of Ameri- 
can institutions, a republican form of government or good citizenship. 


6. Allows freedom of religious instruction in private, denomina- 
tional or parochial schools, but not in a foreign language. 


Senate File No. 237 prohibits the holding of public 
meetings in Nebraska in any other language than the 
English language except meetings or conventions held 
for the purpose of religious teachings, instruction or 
worship. 


Following the usual rule of statutory interpretation, 
these bills, dealing with the same general subject, passed 
by the same legislature at the same time, are to be con- 
strued together with reference to any matters wherein 
one bill sheds light upon another. 


In the first place, it ought to be made clear that there 
is nothing in any of these bills which prohibits the speak- 
ing of foreign languages among individuals in private 
conversation. 


The chief questions which have arisen are in regard 
to Senate File No. 24 which is quoted literally above. A 
plain, careful reading of the first section will dispose of 
any inquiries that will be made regarding it, except as 
to what constitutes a private, denominational or parochial 
school. As to what constitutes such a school, an examina- 
tion of House Roll No. 64 will give a general idea. It 
is evident that by a private, denominational or parochial 
school, the legislature meant such a school as might take 
the place of a public school. This is shown by the pro- 
vision that requires all teachers and pupils to be sub- 
ject to the general school laws. It is shown by the pro- 
vision which requires teachers to have certificates as in 
the public schools. It is shown by the fact that the 
County Superintendent is authorized to supervise and 
inspect these schools. 


In consideration of these things, it is our opinion that 
a school (private, denominational, parochial or public) 
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may consist of a meeting of two or more pupils with a 
regular course of study, systematically pursued, with a 
classification of pupils. When this condition exists, 
whether the thing which is being conducted be called a 
school or not, it is our opinion that it is unlawful to 
teach any subject in any language other than the English. 


The most numerous questions raised are over Section 
2 of the language bill, which is quoted above. This sec- 
tion has been widely misunderstood by people who have 
read apart from its context and without reference to the 
whole of the bill which enacted it. 


The bill says: 


“Section 1. No person * * * aga teacher shall teach in any 
private, denominational or parochial school, any subject * * ie. 

Section 2. Languages other than the English language, may be 
taught as languages only after the pupil shall have attained the eighth 
grade, etc.’”’ 


It is our opinion that the second section of this bill 
is a logical, clear cut continuation of the first section, 
that it covers the same subject matter and relates to the 
same thing, viz: the teaching of languages in private, 
denominational, parochial or public schools. We are 
forced to this conclusion by other considerations, the first 
of which is that the record of this bill in its course 
through the house and senate read with the amendments 
which were offered and rejected show. that it was meant 
to so apply. 


In the second place, if the section is not read with re- 
lation to schools, it prohibits the teaching of a mother to 
her child of even the simplest words of her mother 
tongue. It prohibits instruction in the family in such a 
way that I have grave doubts of its constitutionality, if 
it is not read in connection with the complete context of 
the act. 


Third, the language of the section itself, by using the 
word ‘‘pupil’’ and requiring an eighth grade certificate 
seems to make it a section relating to schools. 
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For these reasons, I am of the opinion that the foreign 
Janguage bill does not prohibit the teaching of foreign 
languages in the home from one individual to another 
and does not prohibit the teaching of foreign languages, 
provided this is not done in a school, bearing in mind the 
very strict interpretation: of the term ‘‘school’’ that I 
have given above. 


The next most common question is whether there is 
anything in these bills which prohibits the conducting of 
a Sunday school in a foreign language. There is not. 
Bearing in mind, the general definition of private, denom- 
inational and parochial schools which is implied in House 
Roll No. 64, by requiring certificates for teachers, by re- 
quiring compliance with the general school laws, by re- 
quiring equipment and supplies, by requiring instruction 
in American History and Civil Government and by ex- 
pressly permitting religious instruction, it is clear in my 
mind that Sunday schools conducted in a foreign language 
are not prohibited by these bills. 


Further proof that foreign language Sunday schools 
are not prohibited by this bill is shown by the fact that 
an amendment to prohibit such Sunday schools was de- 
feated by the legislature. 


The most difficult question under these bills is whether 
it is permissible to conduct in addition to the regular 
schools out of hours classes or Saturday schools, where- 
in children are instructed in subjects in a foreign lan- 
guage. It is my opinion that such schools are prohibited 
by these bills. An amendment permitting such out of 
hours schools was defeated by the legislature. My opin- 
ion is that such out of hours schools are ‘‘schools’’ with- 
in the meaning of the act and that the teaching of sub- 
jects in them in a foreign language is prohibited. The 
further question as to whether it is permissible to con- 
duct in the church a class for religious instruction in a 
foreign language at a Saturday meeting or out of school 
hours meeting, should be answered in the affirmative, so 
long as these classes do not partake of the nature of a 
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school. There is shown in all these bills a fair tendency 
to not interfere with religious instruction or religious 
classes and these may be conducted so long as they are 
a fair equivalent for the Sunday school and are not run 
for the purpose of conducting a school to dodge the re- 
quirements of English school instruction. 


To these rulings, however, should have been added the 
following warning: the exceptions in favor of Sunday 
schools and of outside classes for religious instruction 
conducted in a foreign language and for private instruc- 
tion in a foreign language, were made by this legislature 
not because they were considered desirable or because 
they created good American citizens, but the exceptions 
were made solely because of the ideals of this country, 
which allow, so far as possible, freedom of religious creed 
and of formal religious worship, and the exception allow- 
ing private instruction in a foreign language, as a lan- 
guage, was made solely because of the extreme hardship 
that would be occasioned in certain cases in the home 
were not this possible. 


Because these fundamental rights were protected, they 
must not be abused. Any attempt to evade the Ameri- 
canization program set up in these bills, by teaching 
other things under the guise of religious instruction, will 
be prosecuted without leniency. Any attempt to evade 
the bills requiring public school attendance in an English 
language school where American History and Civil Gov- 
ernment are taught, by undertaking by means of individ- 
ual instruction in a foreign language and the constant 
use of such language, to defeat this bill will likewise be 
the subject of prosecution. The fact that schools for re- 
ligious instruction are protected by these bills, does not 
mean that any school can be named a school for religious 
instruction and escape the penalties of these bills. In 
other words, where there is a fair, honest compliance with 
the laws as enacted, religious instruction and the sanctity 
of the language in the home will not be disturbed, but 
where these provisions are used as a screen for the con- 
tinuation of un-American practices, this office will assist 
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to the best of its ability, the local officers in the prosecu-~ 
tion of the offenders. 


For the serious consideration of the citizens affected 
by these bills, this department desires to urge that at- 
tendance for the full time in the public schools of this 
state, raises a presumption of an honest desire to comply 
with the law. 


In conclusion, it is impossible for this office to reply 
by letter, saying that this or that local situation does 
or does not comply with the law. Such a ruling can 
only be made after an investigation of both sides of the 
situation. <A letter from either party to the controversy, 
cannot be taken as a sufficient basis to give a final rul- 
ing in regard to any school. Therefore, I recommend 
that every local situation be fully referred to and ex- 
amined by the County Attorney of the county where it 
arises, who, after a full investigation of all the facts, is 
the only competent person to determine whether or not 
the acts in question are subject to prosecution. 


The above explanations are given with the sole inten- 
tion to honestly state our interpretation of this very dif- 
ficult situation and we ask for the same fairness and 
candor on the part of the people affected as we have en- 
deavored to give in our explanation. 


CLARENCE A. DAVIS, 
Attorney General. 


Initiative and Referendum 


The Secretary of State should refuse to accept for filing referendum 
petitions when “a true and correct copy of the measure to be 
referred” is not attached to any of the petitions, Such petitions 
do not comply with Section 2337 of the Revised Statutes of 1913. 


To Honorable D. M. Amsberry, Secretary of State. 


Dear Mr. Amsberry: I have before me your inquiry 
of July 14th in which you state: 
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“There have been offered to me, together with the request that I 
file, certain documents which purport to be referendum petitions on 
Senate File No. 2. ‘A true and correct copy of the measure’ is not 
attached to any of the petitions offered for file, and it is admitted by 
the gentleman who presented these documents that these petitions 
were circulated in the same condition in which they were offered to 
me and were not circulated with ‘a full and correct copy of the meas- 
ure to be referred’ attached to any o/ said petitions.” 


You ask whether, under these circumstances, the peti- 
tions comply with the statute and should be accepted and 
filed by you. 


It is our opinion that Section 2337, Revised Statutes 
of 1913, is a complete and decisive answer to the ques- 
tion you have raised. That section provides that a full 
and correet copy of the title and text of the law shall be 
attached to initiative petitions, 


“and referendum petitions shall be attached to a full and correct copy 
of the measure on which the referendum is demanded and may be filed 
in numbered sections in like manner.” 


I do not know what more clear language the legisla- 
ture could have used to say that a copy of the entire bill 
must be attached to the petitions while they are being 
circulated and when they are presented for filing. 


This interpretation is further strengthened by the fol- 
lowing part of the same section: 


“When any such * * * referendum petition shall be offered 
for filing, the Secretary of State, in the presence of the Governor and 
the person offering the same for filing, shall detach the sheets con- 
taining the signatures and affidavits and cause them all to be attached 
to one or more printed copies of the measure * * * against which 
the referendum petitions are filed.” 


Detached? Detached from what? Obviously from the 
copies of the measure to which they were attached while 
being circulated. Continuing further, 


“The detached copies of such measures shall be delivered to the 
person offering the same for filing.”’ 
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From whence did these detached copies come if not 
taken from the petitions as they were circulated and pre- 
sented for filing? It is hard to see how anything could 
be more clear and explicit than this section of our statute. 
It refers to the manner and condition in which the peti- 
tions are to be circulated and signed. 


The reasons for this provision are obvious. Under 
our constitution the referendum is a reservation of legis- 
lative power in the voters of the state. By the use of the 
referendum every voter is made a legislator, Every per- 
son who signs a referendum petition is asking the privi- 
lege of voting on a legislative measure. The voter be- 
comes a legislator. It must therefore follow that the 
voter must be fully advised of the matters upon which 
he is to sign a petition and later cast a vote. The in- 
telligent exercise of this power is impossible without the 
voter having a chance to read and understand the meas- 
ure in question, It is a matter of common knowledge 
that referendum petitions are obtained by circulators who 
present the petitions to the voter with a very limited 
amount of discussion. Unless the measure upon which 
a referendum is to be invoked is attached to the petition, 
the elector must rely upon the statement of the circulator, 
whose interest lies entirely in the direction of obtaining 
as many signatures as possible and who is not in a posi- 
tion to give a fair and impartial statement of the meas- 
ure to the voter. To guard against fraud, deception and 
ill-advised action, the legislature, not only in Nebraska 
but in every other state where direct legislation is at- 
tempted, has provided that the voter must have under 
his eye as a part of the. petition to which he attaches his 
name, a complete and full copy of the measure sought 
to be referred. 


It seems to me that the circulation of referendum peti- 
tions which contain nothing more than the title to a bill 
and the signatures to which are obtained from the voters 
with no more explanation than that given by the party 
who circulates the petition, is the very essence of bad 
government. I can conceive of no more vicious system 
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of government than that which would permit the circula- 
tion of a petition practically in blank, and then the at- 
taching of these petitions to a copy of a certain measure 
and asking to have that measure suspended by reason of 
such a system. The whole principle of our government 
is that the voter is given every means of casting an in- 
telligent vote. To say that a referendum petition which 
will suspend the operation of a law can be circulated 
without giving the voter even a copy of the bill, is direct- 
ly contrary to that principle, and I may say for your 
further information that where this matter has been 
passed upon in other states it has been held that a copy 
of the bill must be attached to the petitions while they 
are being circulated. 

Some confusion in this matter has resulted from an 
attempted application of Section 2335 of the Revised 
Statutes to the facts in this case. Section 2335 provides 
explicitly the form of the printed petition. It sets this 
form out as it is to be used. But this section is limited 
to the form of the petition which must be printed and 
has no reference to the requirement that copies of the 
bill be attached to the form as printed. 


Our attention has been called to the case of Bartling 
v. Waite, 96 Neb. 532, and 148 N. W. 507. We have made 
a careful analysis of this case and we feel that it is ab- 
solutely in accord with the principles herein laid down. 
The only question raised, discussed or decided in that 
case in reference to the form of the referendum petition 
was whether or not the statute requires a full text of an 
act of the legislature upon which a referendum is de- 
manded to be printed on the face of the referendum peti- 
tion. The court decided that the statute did not require 
the printing of the full text of the law on the face of the 
petition. This is exactly our own view and is following 
out explicitly the terms of Section 2335. In other words, 
the decision in Bartling v. Waite is an interpretation of 
Section 2335, and the court expressly states that Section 
2337, which is the answer to your present inquiry, is in- 
applicable to the facts as presented to the court in that 
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ease. The question of whether or not ‘‘referendum peti- 
tions shall be attached to a full and correct copy of the 
measure on which a referendum is demanded’’ was not 
before the court for decision. 


In view of the statute and the reasoning above given, 
it is my opinion, and I am glad to add that it is the 
unanimous opinion of all the lawyers attached to this 
department, that these petitions as presented to you do 
not comply with the statute, that they were not circulated 
in a manner which complies with the statute, and that 
therefore, following the law, you should refuse to accept 
them for filing. 


Respectfully submitted, 


CLARENCE A. DAVIS, 
July 16, 1919. Attorney General. 


Insurance 


Where there is a contract between a newly organized insurance cor- 
poration and a brokerage corporation, each having the same in- 
corporators, that the brokerage corporation shall buy the unsold 
stock of the insurance corporation at an advanced price, the con- 
tract being executed for the purpose of a resale at a profit by the 
vendee and for the establishment of policy and loan offices for the 
vendor, the prima facie presumption is nevertheless that the con- 
tract is legal and binding. 


Mr. W. B. Young, Chief of Bureau of Insurance, State 
House, Lincoln, Nebraska. 


SUBJECT: In re application of Bankers Fire Insur- 
ance Company of Lincoln, Nebr., for license: 


Dear Sir: In answer to your oral request for an 
opinion from this department upon the legal questions 
involved in the matter named above, and for an opinion 
by this department as to what disposition should be made 
of this matter, will say: 
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The above matter has been given considerable serious 
consideration by this department through various con- 
ferences with the members of your department, of the 
representatives of the Bankers Fire Insurance Company, 
and through the hearings, which have been held in re- 
gard to it. A large number of points have been brought 
up, and are before us for consideration in connection 
therewith, a discussion of which I think will help to clear 
up the situation and act as an explanation in paving the 
way for our final conclusion. 


First of all, I believe it would be well to get clearly 
in mind the history upon which the discussion is based. 
The Bankers Fire Insurance Company was organized in 
the spring of 1919, with a capital stock of two million 
dollars, a requirement that it have a surplus of fifty per 
cent of the paid up capital stock, and also a requirement 
as a part of its articles of incorporation that there be 
at least $500,000.00 of paid up capital stock before appli- 
cation was made for a license to do business. Simultane- 
ously, the Bankers Brokerage Company was organized, 
the same individuals signing its articles of incorporation, 
as incorporators as signed the articles of incorporation 
for the Bankers Fire Insurance Company. The Bankers 
Brokerage Company had a capital stock of $5,000.00. 
Subsequently a contract was entered into between the 
Bankers Fire Insurance Company and the Bankers 
Brokerage Company, by their respective officers, accord- 
ing to which contract the Bankers Brokerage Company 
purchased from the Bankers Fire Insurance Company 
$1,500,000.00 of the capital stock of the Bankers Fire In- 
surance Company, and agreed to pay therefor $2,250,- 
000.00, this contract to run until September 1, 1920. As 
a part of this contract it was provided that the Bankers 
Brokerage Company should establish both policy and loan 
agents throughout the State of Nebraska, and bear all 
the expense of their establishment. Acting upon this con- 
tract, the Bankers Brokerage Company sold the stock of 
the Bankers Fire Insurance Company to various persons 
throughout the State of Nebraska at increased prices, pay- 
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ing the Bankers Fire Insurance Company the amount 
provided for in the contract, and paying from the ad- 
vanced price, the expenses of selling the stock, and re- 
taining whatever difference there might be as their own 
profits or suffering the loss which may have been occa- 
sioned, the facts in regard to which we are not conversant 
with at the present time. At least in December, 1919, 
sufficient of the stock had been sold, so that the Bankers 
Fire Insurance Company had the $500,000.00 of capital 
stock, together with a surplus of $250,000.00, as required 
by the articles of incorporation, and thereupon made ap- 
plication to the Insurance Department for a license to 
transact an insurance business in the State of Nebraska. 
The Insurance Department then in regular course, caused 
an examination to be made of the affairs of the Bankers 
Fire Insurance Company, and subsequently conducted a 
further investigation by putting various witnesses upon 
the stand and taking their testimony with the assistance 
of this department. 


I—I would call your attention first to the fact that 
the reports of the examiner shows that the Bankers Fire 
Insurance Company is a ‘solvent corporation, that it had 
more than $500,000.00 of capital, had more than $250,- 
000.00 of surplus, that it has been properly organized ac- 
cording to law, that its articles of incorporation are prop- 
erly filed, that its officers and directors have been elected, 
that in so far as the company itself in the matter of its 
organization, internal government and financial standing 
are concerned, it is in a proper condition to be granted 
a license to transact insurance business in the State of 
Nebraska. 


II.—I would next call your attention to the fact that 
prima facia the contract entered into between the Bank- 
ers Fire Insurance Company and the Bankers Brokerage 
Company is a valid contract between two separate and 
distinct legal entities. The question which has arisen is 
whether this contract is a valid contract between two sepa- 
rate and distinct legal entities, or whether it was collu- 
sive and was a subterfuge for evading the law. This is 
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a matter which could only be finally determined through 
an adjudication by the courts, but we must say that at 
least prima facia the presumption is that it is not, but 
is legal and valid. 


III.—Im ease it should be the opinion of your depart- 
ment in considering the evidence before it, that the con- 
tract as made and entered into was made by collusion, 
and was a subterfuge for the purpose of evading the 
law, another serious question would arise, namely; 
whether the collusion was attributable to the Bankers 
Fire Insurance Company, or whether the officers of the 
Bankers Fire Insurance Company are guilty of collusion 
as individuals only and not as officers of the company, 
as there has been some testimony to indicate the con- 
tract was made in order that the officers of the Bankers 
Fire Insurance Company, who made it, might realize a 
profit from the sale of stock through the medium of the 
Bankers Brokerage Company, the presumption would be 
that the Bankers Fire Insurance Company did not have 
knowledge of such collusion because the officers doing 
this for their own personal advantage would be presumed 
not to communicate the facts to the insurance company. 
Therefore, the collusion could not be attributed to the in- 
surance company, but only to the officers thereof as in- 
dividuals. I will have to say, therefore, that there would 
be serious questions in the event the evidence were found 
sufficient to justify a conclusion that there was collusion 
in the making of the contract, whether such collusion were 
attributable to the Bankers Fire Insurance Company. 

IV.—Another point which I have given serious con- 
sideration is the fact that the rules which are at present 
in force in regard to the selling of stock to insurance 
companies were not put in force by the Insurance De- 
partment of the State of Nebraska until December 1, 1919, 
and therefore most of the events in connection with this 
matter took place prior to the going into effect of these 
rules. The organizers of the Bankers Fire Insurance 
Company have stated that when they first undertook the 
matter of organizing the company, they discussed it with 


OPINIONS 245 


Mr. Eastham, who was then Insurance Commissioner; 
that they submitted to him the contract between the 
Bankers Fire Insurance Company and the Bankers 
Brokerage Company, and that he approved thereof; that 
they then went ahead with their plans and carried them 
out in accordance therewith. I have very grave doubts 
as to whether, in view of this fact, the rules which were 
put in force on December 1, 1919, should be made to ap- 
ply in any way to acts prior to that time, and have very 
grave doubts as to whether any objection could be made 
to acts done prior to December 1, which were done in 
accordance with the approval of a previous commissioner 
of insurance, and in accordance with the interpretation 
placed upon the law, upon which interpretation the ap- 
proval was based. 


V.—It will also be remembered, and is a matter of 
department record, that at the same time the Bankers 
Fire Insurance Company was in the process of organiza- 
tion, a number of other companies in the State of Ne- 
braska were also in the same process. They secured the 
approval of the then Insurance Commissioner to their 
plans, and went ahead and earried out their plans. In 
their cases theré was not even the question, as there is 
in this case, of whether or not there was a bona fide 
sale of stock without promotion expenses being paid, but 
their stock was sold and the expenses were paid directly 
from the sale of stock in excess of that which would be 
allowed under the rules as put into effect December 1. 
This was done and allowed relying upon Section 3227 
of the Insurance Code, which provides that companies 
may use their surplus in establishing the company in 
business without impairment to the company. In connec- 
tion with this case, it will be noted that even should the 
conclusion be reached, that the methods used of dispos- 
ing of stock was a subterfuge, and that money was paid 
for organization and promotion and for establishing the 
company in business as well, the other companies, which 
were in the process of organization at the same time as 
the Bankers Fire Insurance Company, and which ad- 


246 REPORT OF THE ATTORNEY GENERAL 


mittedly used more than the amount provided for the 
organization and promotion, and justified the same under 
this clause as expense of establishing the company in busi- 
ness, have all since been granted licenses, and are now 
transacting an insurance business. It appears to me that 
it would be a rather difficult proposition to sustain the 
equity of a refusal to grant the Bankers Fire Insurance 
Company a license to do business in view of the fact that 
a number of other companies, whose circumstances are 
not so different have been granted licenses. 


VI.—Another point has been presented by the attorneys 
on behalf of the Bankers Fire Insurance Company, which 
seems to us to present considerable difficulty, and is name- 
ly; that Section 3167 of the Revised Statutes of 1913, 
which was repealed by the 1919 legislature, and re-enacted 
as a part of the Code Bill, the peculiar language used 
therein ‘‘hereafter organized,’’ it is contended makes 
the provision, as. found in the Code Bill, being passed 
subsequent to the organization of this company inap- 
plicable to this company, and the former law as found 
in the Revised Statutes of 1913, being repealed it is 
argued also does not apply, There is considerable au- 
thority in support of this contention, and I am not pre- 
pared to say that a court would not agree with the argu- 
ment, as advanced by counsel for the Bankers Fire In- 
surance Company upon this matter, and hold that the 
statute does not apply to them. 


I have set out all the above propositions in order to 
show that there are a number of factors entering into 
this matter, involving serious points, points which are 
worthy of consideration, and questions upon which it is 
almost impossible for this department to give a final 
decision. I do not feel that I am prepared to say that 
the contract as entered into between the Bankers Fire 
Insurance Company and the Bankers Brokerage Com- 
pany was entered into by subterfuge and by collusion. 
There are some things in the evidence, which we have 
before us to indicate that such was the case, but were 
the matter presented to a court, the court might take a 
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different view and hold that it was a perfectly valid con- 
tract between two separate entities, as it is prima facia. 
I am not prepared to say that in case the evidence is 
sufficient to show subterfuge or collusion, a court would 
jhold that it was such on the part of the Bankers Fire 
Insurance Company. On the other hand I feel more 
strongly inclined to think the court would connect it up 
only with the officers of the Bankers Fire Insurance Com- 
pany, who were directly responsible for it, and who had 
personal interest involved therein, if any such could be 
found. I am not prepared to say that a court with the 
matter presented to it would not say under the cireum- 
stances, and inasmuch as the rules did not go into foree 
and effect until December 1, 1919, and inasmuch as other 
companies were granted licenses under somewhat similar 
circumstances, and inasmuch as the plans of the Bankers 
Fire Insurance Company were approved by a former 
Insurance Commissioner, that it would be inequitable 
and unjust to refuse them a license at this time. In view 
of these many grave doubts and questions which now 
exist, | feel that the best thing to do under the circum- 
stances is to find if possible some reasonable solution to 
the problem, which will be the most beneficial to all 
parties concerned. 


In connection with this, I would like to call your at- 
tention to what the result would be if the Bankers Fire 
Insurance Company were refused a license to do business 
in this state. Such action would necessitate placing the 
affairs of the company in the hands of a receiver, and 
the resulting process of liquidation. This is a long, slow 
and costly process. Eventually the number of people in 
this state, who have paid their money for stock in this 
corporation, would realize but a small percent of their 
initial investment, when the process of liquidation was 
completed. It appears to me as being far better for 
their interests that the company be granted a license to 
do business, avoiding the costly and slow process of 
liquidation, and be given an opportunity to pay them 
dividends upon the money, which they have invested, and 
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to attempt to increase their surplus to such a place thal 
eventually the stockholders will be able to realize in ful 
the amount which they have invested. 

In view of all of this, I feel that the best solution oj 
the entire problem is one which has been suggested and 
agreed to by the interested parties themselves, namely; 
that there be turned over to the Bankers Fire Insurance 
Company by the Bankers Brokerage Company, the profits 
made by it out of the sale of. the Bankers Fire Insurance 
Company stock. The proposal in concrete form is that 
the Bankers Brokerage Company turn over to the Bank- 
ers Fire Insurance Company the sum of $100,000.00, as 
the profit, which it has made from the sale of the stock, 
and also that the contract for the sale of stock between 
the two corporations be cancelled. 

There is no provision of law by which it is possible 
to examine the books of the Bankers Brokerage Com- 
pany and determine the exact amount which should be 
turned over by them as the profit made from the sale 
of this stock. Also it is probable that at this time in 
view of the fact that these profits are represented by 
notes and various other securities, the exact value of 
which cannot be definitely settled it would be impossible 
to tell the specific amount, but from all the evidence now 
before us, I am inclined to feel that the sum named 
above represents a very fair estimate, and as a matter 
of compromise should be accepted. I will therefore say 
that it is my recommendation that if the Bankers Broker- 
age Company will turn over to the Bankers Fire Insur- 
ance Company to become a part of the surplus of the 
Bankers Fire Insurance Company, the sum of $100,000.00, 
and cancel the contract for the purchase of stock, that 
the Bankers Fire Insurance Company should then be 
granted a license to transact an insurance business in the 


State of Nebraska. ery truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By CECIL F. LAVERTY, 
January 23, 1920. Assistant Attorney General. 
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Irrigation 


1. The sale by an irrigation company of certain of its facilities to 
an irrigation district does not divest the State Railway Commis- 
sion of jurisdiction as to that part of the property still retained 
by the irrigation company. a 

2. The irrigation district is subject to the control of the State Railway 
Commission in so far as it has assumed the obligation of the irri- 
gation company to furnish water for land lying outside of such 
district. 


3. Both the initial charges for water rights and the annual charges 
for maintenance made by irrigation companies are under the con- 
trol of the State Railway Commission. 


Mr. John E. Curtiss, Secretary Nebraska State Railway 
Commission, Lincoln, Nebraska. 


Dear Sir: Answering further your question as to 
whether or not the charges of the Belmont Irrigating 
Canal & Water Power Company for water rights are 
within the jurisdiction of the Commission, I will say that 
I have made further examination of the records and of 
the authorities and my conclusion is that the State Rail- 
way Commission has full jurisdiction of the initial charge 
for the so-called water right as well as full jurisdiction 
of the annual charges or rates made thereafter. 


The company has been operating for many years un- 
der the act of 1895 and amendments thereto and the fact 
that it has sold certain of its facilities to an irrigation 
district does not divest the Commission of jurisdiction 
as to that part of the property that it still retains. Nor, 
as the land described in the record is within the original 
appropriation, is the irrigation district free from the 
control of the Commission. As it has purchased the 
canal from the original company, it has assumed the 
obligations of that company to provide water for the 
land in question although such land lies without the ter- 
ritorial limits of the district. In other words, the obli- 
gations of the original company were not affected by the 
transfer of certain of its facilities to the irrigation dis- 
trict. 
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It was recognized before the enactment of the statute 
of 1895 that irrigation was wholly within the control of 
the state. 


Paxton & Hershey Irrigating Co. v. Farmers & Mer- 
chants Irrigation Co., 45 Neb. 884. 


By the statute of 1895 it was declared’ ‘‘that the water 
of every natural stream not heretofore appropriated, 
within the state of Nebraska, is hereby declared to be 
the property of the public and is dedicated to the use of 
the people of the state subject to appropriation as here- 
inbefore provided.’’ There was no provision in the act 
of 1895 for the regulation of charges, but it was never- 
theless recognized by the supreme court that such charges 
were within the control of the state. 


Castle Rock, etc., Co. v. Jurisch, 67 Neb. 377 (p. 382) ; 
Farmers Canal Co. v. Frank, 72 Neb. 136 (p. 160). 
In 1911 it was enacted as follows: 


“Irrigation works constructed under the laws of this state are 
hereby declared to be common carriers. The owner or operator of any 
works for the storage, carriage or diversion of water except irrigation 
disticts must deliver all water legally appropriated to the parties en- 
titled to the use of the water for beneficial purposes, at a reasonable 
rate, to be fixed by the state railway commission, according to the law 
in such cases relating to common carriers.” 


It will be noted that no distinction is:made between 
the so-called permanent water rights and annual rates. 
It is evident that the legal appropriation referred to in 
the section is that appropriation originally made by the 
irrigation company. 


In 1913 the act of 1911 was repealed and the new pro- 
visions were made. They are continued substantially the 
same in the laws of 1919. Thereunder the State Railway 
Commission is given full power over all charges made 
by irrigation companies. Sections 14 and 15 of Division 
1 of Chapter 190 (Session Laws of 1919, p. 833) are as 
follows: 


OPINIONS 251 


“Sec. 14. The state railway commission shall have the power and 
it shall be the duty of such commission to regulate the rates, service 
and general control of all irrigation works constructed and operated 
under the laws of the state of Nebraska except the work of irrigation 
districts. 

Sec. 15. The owner and operator of any such works for the 
storage, carriage or diversion of waters, except irrigation districts, 
must deliver all waters legally appropriated to the persons entitled to 
the use of the water for beneficial purposes as reasonable rates to be 
regulated by the state railway commission and shall conduct and 
manage said works for the storage, carriage or diversion of waters 
for said appropriators, under such rules and regulations as shall be 
prescribed by the state railway commission for such service and con- 
trol of such irrigation works.” 


The act of 1911, while repealed by the act of 1913, was 
retained in the Revised Statutes of 1913 as Section 86 
of Chapter 33. Its language is in part retained in Divi- 
sion 3, Section 27 of Chapter 190 of the Session Laws of 
1919. The general purpose of the law of 1895 is laid 
down by the court in Farmers Canal Co. v. Frank, .72 
Neb. 136. Following are some of the statements in the 
opinion: 


“There are two conflicting ideas upon which the laws of the sev- 
eral states and territories relating to the use of waters for the purposes 
of irrigation are based. One is that any person or individual may 
appropriate surplus waters which have not theretofore been appro- 
priated, and may use the same to irrigate such lands as he may see 
fit. This was the basis of our irrigation law in this state until the 
passage cf the act of 1895. Laws 1895, ch. 69. This system tends 
to breed monopolies, and to lead to antagonisms, strife and dissension. 
Since the land in arid regions is useless for the purpose of agriculture 
unless water is applied to it, this doctrine makes the landowner de- 
pendent upon the owner of the water right and leads to gross exac- 
tions and abuses. The doctrine of private ownership of water for 
irrigation purposes, disassociated from the land to which it is designed 
to be applied, has been proved by long experience to be detrimental 
to the public welfare. It has proved productive of endless controversies 
and abuses, and has given rise to interminable litigation. 

“The other doctrine is that the right to the use of water should 
never be separated from the land to which it is to be applied. ‘Where 
this doctrine prevails, canals and ditches become like railroads, great 
semi-public utilities, means of conveyance of a public commodity, their 
owners entitled to adequate compensation for services rendered, but 
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having no ownership in the property distributed.’ Report on irriga- 
tion in California, United States Agricultural Department, 1901. It 
is unnecessary to set forth here the advantages of this idea. By the 
adoption of the irrigation law of 1895, which was modeled upon the 
Wyoming law, this state adopted the latter policy, by which the right 
to use the water shall not be granted separate from the land to which 
it is to be applied, and that the right to use the water should attach 
to the land, and, when the land is sold, be sold with it; and, for this 
reason, the statute is explicit in requiring a description of the land 
to be irrigated and the amount thereof to be set forth in the applica- 
tion. 


“The object of the law in question is the promotion of irrigation 
within the state of Nebraska by a just and fair apportionment of the 
waters of the state among its people in such manner as to utilize the 
waters to the fullest extent. To this end the state has in a manner 
seized upon these waters, and, as a matter of police regulation, for 
the public benefit has prescribed certain rules applicable to all persons 
alike regarding the methods of procuring the right to the water, the 
quantity to be applied to each acre, and the preservation of rights 
which have become vested. As in all other states and territories where 
irrigation is practiced, priority of appropriation gives priority of right, 
and no person or corporation is favored more than another. The law 
gives to every citizen of the state the right, upon complying with cer- 
tain prerequisites, to appropriate for beneficial purposes the unappro- 
priated public waters of the state, and it protects him in the enjoy- 
ment of this appropriation after his right is once vested. He takes 
this right, however, subject to the rights of all prior and subsequent 
appropriators, and he cannot infringe upon their rights and privileges. 
Section 20 of the act provides: ‘That such appropriator shall at no 
time be entitled to the use of more than he can beneficially use for 
the purposes for which the appropriation may have been made. 


“Tt is the evident purpose of the law, taken as a whole, to enforce 
and, maintain a rigid economy in the use of the waters of the state. 
It has been, and is, the policy of the law in all the arid states and 
territories to require and enforce an economical use of the waters of 
the natural streams. The urgent necessities of the situation compel 
this policy by the very force of circumstances. One of the main ob- 
jects of the system of administration of public waters prescribed 
throughout the arid regions is to restrain unnecessary waste, and to 
provide for an economic distribution of that element so necessary to 
the very existence of agriculture in those regions. This is also the 
policy of the state of Nebraska in its regulation of the use of the 
waters of the state, and the law should be construed so as to effect 
a reasonable, just and economic distribution of water for irrigation 
purposes. The court will take judicial notice of the fact that there 
are hundreds of acres within the state susceptible of irrigation to 
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every acre which there is water enough to supply, and it is obvious 
that a construction of the law that will best distribute the use of the 
waters is to be preferred, if such\ construction is not inimical to any 
constitutional inhibitions or limitations.” 


The foregoing statements are sufficient to show that 
the state has assumed full jurisdiction of all charges made 
by irrigation companies. The language of the act of 
1895 and 1913, providing that the operator of irrigation 
works must deliver all waters legally appropriated to the 
persons entitled to the use of the water for beneficial 
purposes at reasonable rates, forbids alike all discrimina- 
tion and all exorbitant charges. No distinction between 
water rights and annual charges is made. The entire 
subject is placed within the regulation of the Railway 
Commission. Some of the authorities bearing upon this 
subject are: 


Kinney on Irrigation and Water Rights, 2nd ed., See. 
1342; 

Crawford v. Hathaway, 67 Neb. 325. (Prior reports 
on the same case) ; 

Enterprise Irrigation District v. Tri-State Land Co., 
92 Neb. 121; 

McCook Irrigation & Water Power Co. v. Burtless, 
et al., 98 Neb. 141; 

Burtless v. McCook Irrigation & Water Power Co., 
99 Neb. 252. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
February 11, 1920. Assistant Attorney General. 
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Legislature 


It is the duty of the Auditor to issue and deliver warrants under 
House Rolls, passed at an Extraordinary Session, which provide 
for the payment of mileage and salaries to the members of that 
legislature, even though the appropriations were not mentioned in 
the Governor’s proclamation. 


Hon. George W. Marsh, Auditor Public Accounts, Lin- 
coln, Nebraska. 


Dear Sir: I have before me your letter of February 
5th, in which you inquire whether it is your duty, under 
the law, to issue and deliver the warrants under House 
Rolls 13 and 14 of the Extraordinary Session of 1918, 
which provide for the payment of mileage and salaries 
to the members of that legislature. 


You suggest that the issuance and payment of these 
has been refused on the ground that the bills are in con- 
flict with the state constitution and for the further rea- 
son that the appropriations were not mentioned in the 
governor’s proclamation, calling a special session. 


The constitutional provision which enumerates the 
compensation of members of the legislature is Article 
3, Section 4, of the general constitution adopted in 1875. 
As originally adopted, this provision stated that: 


“They shall each receive for their services $3.00 for each day’s 
attendance during the session and ten cents for every mile they shall 
travel in going to and returning from the place of meeting of the 
legislature on the most usual route, provided, however, that they shall 
not receive pay for more than forty days at any one session.” 


This was amended in the year 1886 by changing the 
rate to $5.00 per day. 
“Provided, however, that they shall not receive pay for more than 


sixty days at any one sitting nor more than one hundred days during 
their term.” 


This section was in turn amended to its present form 
in the year 1912 and the constitution now provides: 
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“Both senators and representatives shall each receive pay at the 
rate of $600.00 for each regular session of the legislature during their 
term and ten cents for every mile * * * . Hach session except 
special sessions shall not be less than sixty days.’’ 


You will note from the provisions of the first two forms 
in which this constitutional provision existed, that it is 
quite clear that the per diem wage of $3.00 or $5.00 a day 
was to be paid to the members while they were in ses- 
sion whether in regular or special session. 


The question involved then is whether the constitu- 
tional provision enacted in 1912, has so altered the law 
that payment of salaries for a special legislative session 
is prohibited. It is my opinion that the law was not so 
changed. 


You will note that the provision now reads that mem- 
bers are to be paid ‘‘At the rate of $600.00 for each regu- 
lar session,’’ and also that mention is made in the same 
section of special sessions. There is clearly nothing in 
the section that positively prohibits the payment of sal- 
aries to a special session. In the absence of such a pro- 
vision, I am clearly of the opinion that they ought to be 
paid for the following reasons, viz: 


It is the inherent power of a sovereign state to do those things 
which are reasonably necessary to carry on its ordinary functions. 
To hold that the members are not entitled to pay for a special session 
is to dangerously handicap the government of the state. I take it 
that there is a power to compel the attendance of members of the 
legislature at the session. This power is inherent in sovereignty and 
without it, the government could not exist. I know of no other place 
in the law where attendance can be compelled where the law does 
not make some provision for the payment of the mileage and ordinary 
fees for the attending party. 


Along the same line it has been suggested that in cases of vacan- 
cies in the membership of the legislature occurring after the close 
of the regular session, that it would, perhaps, be impossible to fill 
these for a special session if the members could not be compensated 
in some form or other. 


This seems particularly necessary in the case of a special session 


because such a session is only to be called by the governor ‘‘On extra- 
ordinary occasions’ and when such an occasion arises as was the 
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occasion of the last special session, it is extremely important that a 
full representation be had and that all members be in attendance. 


I may suggest that it is not at all necessary that the 
constitution make affirmative provision for the payment 
of salaries for a special session. I take it that the power 
is inherent in the government to do those things which 
are necessary to do to carry out its functions. 


Article 3, Section 16 of the constitution which provides 


“That no extra compensation shall be made to any public officer, 
etc.” 


has been called to my attention, but this provision was in 
the original constitution of 1875, at which time there 
seems little question but that the members could be paid 
for special sessions. 


In regard to the second point raised, it is urged that 
Article 5, Section 8, precludes the payment of these ap- 
propriations. That article provides: 


“The governor may on extraordinary occasions convene the legisla- 
ture by proclamation, stating therein the purpose for which they are 
convened and the legislature shall enter upon no business except that 
for which they were called together.” 


The governor’s office reports to me that the only spec- 
ial session of record since this constitutional provision 
was enacted, was one called April 14, 1882, by Governor 
Albinus Nance. The 7th provision of his proclamation 
reads: 


“To provide for the payment of the ordinary and contingent ex- 
penses of the legislature incurred during the session hereby convened.” 


The proclamation issued in 1918 by Governor Neville 
calling the extraordinary session of that year does not 
include such a provision. I am nevertheless of the opin- 
ion that despite the absence of this provision from the call 
of the session, that the appropriation bills there enacted 
were in accordance with the constitution. My reasons for 
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this are as above stated in another connection that I 
feel it is the inherent power of the state to perpetuate 
itself and to pay whatever incidental expenses are neces- 
sary to enable one of its co-ordinate branches to carry 
out its functions. 


In conclusion, I am therefore of the opinion that the 
warrants ought to be issued on both of these appropria- 
tion bills and I feel that the ruling is also a matter of 
sound, common sense. I would suggest, however, that 
the points involved herein are most. important in rela- 
tion to the future conduct of our state’s affairs. If it 
should ever be held that the legislature cannot be paid 
for a special session, I would regard it as a very serious 
handicap and a dangerous condition for our state gov- 
ernment to be in and if this opinion should be erroneous 
1 may venture that the fundamental law should be so 
changed that the legislative branch of the government 
can perform its functions unimpaired, at any time an 
emergency may arise. I therefore feel that perhaps this 
matter should be adjudicated by a competent tribunal 
and would suggest that you seriously consider by means 
of a friendly action the obtaining of a Supreme Court 
ruling on the issues here involved. 


Very truly yours, 
CLARENCE A. DAVIS, 
February 12, 1919. Attorney General 


Note:—The situation herein explained is cured by 
constitutional amendment January 1, 1921, providing sal- 
aries for extra sessions. C. A. D. 
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Legislature 


A member of the legislature must resign his office to become a candi- 
date for membership in the Constitutional Convention. 


Abel V. Shotwell, County Attorney, Omaha, Nebraska. 


Dear Sir: Answering yours of the 19th inst. in which 
you inquire if a member of the legislature can become a 
candidate for the constitutional convention, we submit 
the following: 


Section 6 of Article III of the Constitution of this 
state provides: 


“No person holding office under the authority of the United States, 
or any lucrative office under the authority of this state, shall be eligible 
to, or have a seat in the legislature, but this provision shall not ex- 
tend to precinct or township officers, justices of the peace, notaries 
public, or officers of the militia, nor shall any person interested in a 
contract with, or unadjusted claim, against the state, hold a seat in 
the legislature.” 


This section clearly shows that the office of a member 
of the legislature and the office of a member of the con- 
stitutional convention are at least incompatible offices and 
the same person cannot hold both offices at the same 
time. We are therefore of opinion that if a member of 
the legislature desires to become a candidate for the con- 
stitutional convention he must resign his legislative mem- 
bership. 


It is said in 29 Cye, at page 1381: 


“It may be laid down as a rule of the common law that the hold- 
ing of one office does not in itself disqualify the incumbent from 
holding another office at the same time, provided there is no incon- 
sistency in the functions of the two offices in question; but at common 
law two offices whose functions are inconsistent are regarded as in- 
compatible.” 


You will observe that these offices are incompatible 
by the section of the constitution quoted above. It is 
further said in 29 Cye, on page 1382: 
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“Such a statutory incompatibility is often inferred from the com- 
mon provisions in the state constitution’s intent to secure the distribu- 
tion of the three powers of government among the three departments 
of government. The acceptance of an incompatible office by the in- 
cumbent of another office is regarded as a resignation or a vacation of 
the first office.” 


It is therefore the opinion of this department that 
one who desires to become a candidate for membership 
in the constitutional convention, if he is already a mem- 
ber of the legislature must resign his legislative office. 


We are not unmindful of the fact that the call for the 
constitutional convention, which is Senate File No. 217, 
provides that the incumbency of another office shall not 
disqualify the person holding the same from being a mem- 
ber of the constitutional convention. We are of the opin- 
ion that this provision is in conflict with the section of 
the constitution above quoted, and the constitution, which 
is the supreme law, will be held to govern where a con- 
flict is found between it and the provision of the statute. 

This is the best opinion we can give you, and we are 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
May 20, 1919. Special Assistant Attorney General. 


Legislature 


A vacancy in the office of members of the legislature may occur by 
death, by the aeceptance of a military commission or by removal 
from the district. 

Unfilled vacancies in the membership of a house does not reduce the 
required number of votes required to pass an act with the emerg- 
ency clause. 


Hon. Samuel R. McKelvie, Governor of the State of 
Nebraska. 


Dear Sir: In response to your oral request for an 
opinion from this office as to when vacancies in the office 
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of members of the legislature occur, how such vacancies 
shall be filled and what number of votes it takes to pass 
an act with the emergency clause when there are unfilled 
vacancies in some of the representative and senatorial 
districts, I will say: 


1. There are various ways in which a vacancy in the 
office of members of the legislature might occur. The 
most usual ones would be by death, by the acceptance of 
a commission to any military office which requires the in- 
cumbent to exercise his military duties out of the state 
for a period of not less than sixty days and by removal 
from the district for which he may have been elected. 


(See. 2275, Revised Statutes of 1913.) 


The happening of any one of these events operates 
ipso facto to create a vacancy in the office. 


2. The statutory provision relative to the filling of 
such vacancies is as follows: 


“When a vacancy occurs in the office of representative in congress, 
or members of the legislature, and the body in which such vacancy 
exists will convene prior to the next general election, the governor 
shall order a special election to fill such vacancy at the earliest prac- 
ticable time, and ten days’ notice of such election shall be given: 
Provided, any vacancy occurring in either house of the legislature dur- 
ing a regular or special session thereof shall be filled by the governor 
within five days after said vacancy occurs by appointment of some 
qualified person of the same political affiliation as the previous en- 
cumbent from the district in which the vacancy has arisen.” (Section 
2279, Rev. Stat. of 1913.) 


3. I am of the opinion that it takes two-thirds of the 
number of members of each house when the membership 
is full, to pass an act with the emergency clause; that 
is to say, I think there must be sixty-seven votes in the 
house and twenty-two votes in the senate, to pass an act 
with the emergency clause, regardless of the fact that 
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there may be unfilled vacancies in the membership of one 
or both houses. 
Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By GEO. W. AYRES, 
July 8, 1919. Deputy Attorney General. 


Liquor 


The manufacture, sale, barter, exchange, giving away or otherwise 
disposing or manufacturing of liquor which contain more than 
one-half of one per cent of alcohol is unlawful under Chapter 187 
of the Session Laws of 1917. 


Dr. F. B. Cyphers, Duncan, Nebraska. 


Dear Sir: The Attorney General has your letter of 
January 27th, asking for an opinion as to whether in- 
dividuals making wine for their own use, also beer or 
imitation of beer, are liable under the prohibitory laws 
of this state. 


In answer we quote to you a part of the statutes re- 
lating to intoxicating liquors. Section 1 of Chapter 187 
of the Session Laws of 1917, entitled ‘‘Intoxicating 
Liquors,’’ provides as follows: 


“The words ‘Intoxicating Liquor’ or ‘Intoxicating Liquors’ as used 
in this act, shall be construed to embrace all malt, fermented, vinous 
or spirituous liquors, wine, porter, beer, ale or any intoxicating drink, 
mixture or preparation of like nature, and all malt or brewed drinks, 
and all mixtures or preparations, whether patented or not, which will 
produce intoxication, and, in addition thereto, such liquors of a dif- 
ferent character and not hereinbefore enumerated capable of use as. 
a beverage containing over one-half of one percentum of alcohol.” 


Section 2 of the same act provides that: 


“It shall be unlawful for any person to manufacture, sell, keep 
for sale or barter, give away, barter, exchange, transport, purchase, 
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or sell or barter under any pretext, any malt, spirituous, vinous and 
intoxicating liquors, except only certain liquors for medicinal, me- 
chanical, scientific or sacramental purposes by persons specially au- 
thorized in the manner and to the extent only as hereinafter provided. 
It shall be lawful, however, for any person to make, keep or sell sweet 
cider, unfermented wine, wood alcohol, and denatured alcohol, and 
nothing herein contained shall be construed to prevent the bonafide 
manufacture and sale of vinegar.” 


A reference to these sections will advise you of the 
situation you inquire about. It is the opinion of this 
department that the manufacture or sale, barter or ex- 
change, giving away or otherwise disposing of or manu- 
facturing liquors which contain more than one-half of 
one per cent of alcohol is unlawful. Of course the ex- 
ception made by the statute, authorizing persons to manu- 
facture and sell sweet cider, unfermented wine, wood 
aleohol and denatured alcohol, are the only kinds of 
liquor that one can manufacture or use. 


We think this answers your question fully, and we are 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
January 29, 1919, Special Assistant Attorney General. 


Mansion 


The Governor is not required by law to reside in the executive man- 
sion. The mansion cannot be used for any other purpose than the 
home of the Governor. 


Hon. 8S. R. McKelvie, Governor, Lincoln, Nebraska. 
Dear Sir: I have before me your request for opinion: 


1. Whether the Governor is required by law to reside 
in-the executive mansion provided by the state? 
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2. If the Governor is not required to reside in the 
mansion, can it be used for other purposes, such as hous- 
ing some of the executive departments of the state? 


In the Session Laws of 1899, page 318, is found an 
act entitled ‘‘An Act to Provide an Executive Mansion. 
* * * And to Appropriate the Sum of Twenty-five 
Thousand Dollars Therefor.’’ This act provides: 


“Section 1. * * * The Board of Lands and Buildings to 
solicit proposals for sale * * * ofanexecutive mansion * * #* 
TO BE OCCUPIED BY THE GOVERNOR.” 

“Section 8. After said property has been purchased * * * 
THE SAME SHALL BE OCCUPIED BY THE GOVERNOR.” 


Despite the apparently mandatory form of this statute, 
I am of the opinion that the Governor is not required by 
law to reside in the executive mansion. My reasons are 
as follows: 


1. It is a serious question whether the title to the act 
as quoted above is a sufficient expression of the substance 
of the act so far as it seeks to compel the Governor to 
occupy the mansion. The fact that both of the manda- 
tory clauses appear by the complete context to be merely 
incidental to the paramount financial clauses strengthens 
this view of the lack of any intent on the part of the 
legislature to compel the governor to reside in the man- 
sion. 


2. Article 5, Section 1 of the Constitution of Nebraska 
provides that ‘‘the Governor * * * shall reside at 
the seat of government * * * during their terms of 
office.’’? (L feel that there is a grave question whether 
the legislature, even had they so intended, would have 
the power to restrict the residence of the governor to. 
any particular lot or block so long as he complied with 
the constitutional provision and resided at the seat of 
government; and especially am I inclined to feel that: 
this is true since it affects materially not only the gover- 
nor but other members of his household over whom the 
legislature certainly have not any extraordinary control. 
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3. In the year 1913 a committee was appointed by the 
legislature on Codification and Revision of Laws. This 
committee compiled what is now known as The Revised 
Statutes of 1913. After these had been compiled an act 
was passed adopting the Report of the Committee as the 
Revised Statutes of 1913 of Nebraska and repealing all 
other acts omitted from or inconsistent therewith. The 
Act of 1899 providing the governor’s mansion (and the 
only act that could possibly be construed as compelling 
his residence there) is not included in the statutes so 
adopted. 


There is therefore a grave question whether this act 
is any longer a part of the laws of the state. 


See 42 L. R. A. 518. 


It is a general rule of the common law that the use 
of the word ‘‘shall’’ is not conclusive evidence of a 
mandatory intent in cases where no public or private 
right or duty is abridged or infringed. 

35 Cye, 1451. See also 

People v. Chicago, 184 Ill. 597 

Montgomery v. Henry, 144 Ala. 629 


Suburban Light and Power Co. v. Board, Etc., 153 
Mass. 200 


County Com., Etc. v. Meekins, 50 Md. 28 
Clancy v. McElroy, 70 Pac. 1095 (Wash.) 
In re Supervisor, Etc., 215 Pa. St. 119. 


It has been suggested that the implied obligation of 
meeting the people of the state and perhaps even of hold- 
ing some social functions constituted such a duty as to 
justify the mandatory interpretation of the word ‘‘shall.’”’ 
The mere consideration of the fact that there is not the 
slightest legal obligation on the governor to do any of 
these things is a sufficient answer to that suggestion. 
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4. In State v. Sheldon, 78 Neb. 552, our Supreme Court 
assumed that the governor is required by law to occupy 
the executive mansion. The question in that case, how- 
ever, was the question of whether the governor could 
occupy the executive mansion without paying rent there- 
for, and whether by so doing he was increasing the bene- 
fits of his office. In my judgment the court did not con- 
sider in the slightest the question now under considera- 
tion of the duty of the governor to occupy the mansion. 


5. I might further call your attention to the fact that 
Governor Capper of Kansas for the last four years has 
not occupied the executive mansion which is provided by 
the state of Kansas, but has lived in his own home in 
Topeka: and I am informed on good authority that the 
present Governor Allen of Kansas does not expect to 
occupy the executive mansion. 


I cite this, not for its legal significance, but merely to 
show that there is no universal custom in regard to these 
matters. 


In regard to the second question, it is my opinion that 
the mansion cannot be used for any other purpose than 
the home of the governor, without further legislative en- 
actment. The following are my reasons therefor: 


1. The mansion came into the possession of the state 
by virtue of a special act which provided only for its 
use for a definite purpose, and made no attempt to give 
its control to any other person than the executive. 


2. There is at present no state board under whose 
jurisdiction the control of the mansion may properly 
come. 


Before the formation of the Board of Control the con- 
trol of all state buildings was in the hands of the Board 
of Public Lands and Buildings. By Article 5, Section 19 
of the State Constitution certain specific institutions were 
given to the Board of Control. The executive mansion is 
not one of these; and there is no general provision au- 
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thorizing the Board of Control to have jurisdiction over 
any other buildings than those specified. 


Article 8, Section 1 of the Constitution provides the 
general powers and duties of the present Board of Edu- 
cational Lands and Funds: under its powers and duties 
there is no provision by which it could fairly be claimed 
the control of the mansion can be vested in it. 


The result of the formation of these two boards has 
worked the abolition of the old Board of Public Lands 
and Buildings, with the result that there is now no state 
board who has authority to deal with the mansion. 


Section 5891 of the Revised Statutes of, 1913 provides: 


«# # # No building shall be changed or diverted from the 
use or purpose, kind or class of building from that which the appro- 
priation was originally made * * * .” 


Under this act I am of the opinion that the question 
is definitely settled by statute; that until the legislature 
acts further, the mansion cannot be used for anything 
other ‘than the home of the governor. 


3. Section 5531 of the Revised Statutes provides: 


“The governor is hereby constituted the legal custodian of all the 
property of the state not especially entrusted to other officers by law, 
and he is hereby authorized and empowered to take summary posses- 
sion of such property of the state without any process of law and to 
adopt such measures as he may deem proper to preserve it from in- 
jury and deterioration.” 


Under these circumstances I am of the opinion that 
the governor is the only proper custodian of the mansion 
during his incumbency in office and that he may take such 
measures as he deems fit to preserve it ‘‘from injury 
and deterioration.’’ 

Very truly yours, 
CLARENCE A. DAVIS, 
January 13, 1919. Attorney General. 
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Municipal Bonds 


The State Treasurer can demand a tender of the payment of municipal 
bonds owned by the state before the bonds are surrendered. 


Hon. D. B. Cropsey, State Treasurer, Lincoln, Nebraska. 


Dear Sir: In response to your oral request for an 
opinion from this office relative to the tender of payment 
of municipal bonds owned by the state, I will say that 
you are clearly within your rights in demanding that 
payment of bonds owned by the state and in your cus- 
tody, shall be tendered before the bonds are surrendered. 


Where the law in existence at the time the bonds are 
issued fixes a place of payment, that is the place where 
payment should be tendered. Where the law is silent 
as to the place of payment, tender of payment should be 
made at the place of payment fixed in the bonds them- 
selves. From about the middle of July, 1913, until the 
21st day of July, 1917, all bonds and coupons issued by 
any county, township, precinct, city, village or school 
district in the state were required by law to be made 
payable at the office of the State Treasurer. You have 
an unquestioned right to demand that payment be ten- 
dered at your office of any of these bonds owned by the 
state before same are surrendered. Where the bonds 
were issued before the law required them to be made 
payable at your office, and place of payment was named 
in the bonds themselves, you have a right, in my opinion, 
to demand that payment be tendered at that place before 
the bonds are surrendered. 


In 1917, an act was passed which was approved April 
21st, 1917, and took effect three calendar months there- 
after. This act provided that ‘‘the county treasurer shall 
be the county fiscal agent and all bonds and coupons is- 
sued by any county, township, precinct, city, village, 
school district or other political subdivision of a county, 
shall be made payable at the office of the county treas- 
urer.’’ Chapter 7, Session Laws of 1917. 
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Bonds of the kinds above named, when issued after 
said act went into effect, are payable, in my opinion, at 
the office of the county treasurer even though another 
place of payment is named in the bonds. 


The prevailing rule in such matters seems to be that 
“if the grant ‘of power the place of payment is desig- 
nated, this controls, although the validity of the bonds 
is not affected by a disregard of such a requirement. The 
only result is that payment cannot be compelled at any 
place other than that provided by law. * * * Pro- 
visions for payment elsewhere are regarded as illegal. 
The rule, however, affects merely the validity of the pro- 
vision and does not avoid the bonds.’’ 


Section 357, Abbott Public securities. 
See also Township of Enfield v. Jordan, 119 U. S., 680. 
Very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By GEORGE W. AYRES, 
June 4, 1919. Deputy Attorney General. 


Naturalization 


A voter in Nebraska must be a citizen of the United States. 


The teaching of a subject in a foreign language in any private, de- 
nominational, parochial or publie school to pupils, who have not 
passed the eighth grade is unlawful. 


Criminal syndicalism is a felony in Nebraska. 


Joint State Legislative Committee, Room 1106, Prince 
George Hotel, New York, N. Y. 


Gentlemen: Your letter of December 19th addressed 
to the Secretary of State inquiring as to Nebraska legis- 
lative enactments covering the Americanization of for- 
eigners has been referred to this department for answer. 


OPINIONS 269 


Previous to November, 1908, persons of foreign birth 
who declared their intentions to become citizens in con- 
formity to the United States Naturalization Laws 30 
days previous to an election were permitted to vote in 
Nebraska, but the constitution has subsequently been 
amended and subsequent to the second Tuesday of No- 
vember, 1918, the suffrage provision being Section 1, 
Article VII of the Constitution of Nebraska, reads as 
follows: 


“Persons of foreign birth who shall become citizens of the United. 
States by naturalization or otherwise conformably to the laws of the 
United States at least thirty days prior to an election” 


are entitled to rights of suffrage. 


Another very efficacious law in respect to the Ameri- 
canization of foreigners is our Foreign Language Law, 
Chapter 249 of the Laws of 1919, which reads as follows: 


See. 1. ‘‘No person individually or as a teacher, shall, in any 
private, denominational, parochial or public school, teach any subject 
to any person in any language than the English language.” 


Sec. 2. “Languages other than the English language may be 
taught as languages only after a pupil shall have attained and suc- 
cessfully passed the eighth grade as evidenced by a certificate of 
graduation issued by the county superintendent of the county in which 
the child resides.” : 


The penalty for violation of the provisions of this act. 
is a fine of from twenty-five to one hundred dollars, with 
possible confinement in the county jail for thirty days. 
The constitutionality of this act has been questioned and 
the determination of the question is now before the su- 
preme court. 


Another statute not dealing with aliens alone but on 
the same general subject is our Syndicalism Statute, 
Chapter 261 of the Laws of 1919. Section 1 defines 
“criminal syndicalism’’ as ‘‘the doctrine which advocates 
crime, physical violence, arson, destruction of property 
or sabotage as a means of accomplishing or effecting in-~ 
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dustrial or political ends or for profit.’? Sections 2 and 
8 read as follows: 


“Sec. 2. Any person who, by word of mouth or writing, advocates, 
affirmatively suggests or teaches the duty, necessity, propriety or ex- 
pediency of crime, criminal syndicalism, or sabotage, or who shall ad- 
vocate, affirmatively suggest or teach the duty, necessity, propriety 
or expediency of doing any act, of violence, the destruction of or 
damage to any property, the bodily injury to any person or persons, 
or the commission of any crime as a means of accomplishing or effect- 
ing any industrial or political ends, or for profit; or who prints, pub- 
lishes, edits, issues or knowingly circulates, sells, distributes, or pub- 
licly displays any books, pamphlets, papers, hand bills, posters, docu- 
ment or written or printed matter in any form whatsoever, contain- 
ing matters advocating, advising, affirmatively suggesting or teaching 
crime, criminal syndicalism, sabotage, the doing of any act of physical 
violence, the destruction of or damage to any property, the injury to 
any person, or the commission of any crime as a means of accomplish- 
ing, effecting or bringing about any industrial or political ends, or for 
profit, or who shall openly, or at all attempt to justify by word of 
mouth or writing the commission or attempt to commit sabotage, any 
act of physical violence, the destruction of or damage to any property, 
the injury of any person or the commission of any crime, with the 
attempt to exemplify, spread or teach or affirmatively suggest criminal 
syndicalism or organizes or helps to organize or becomes a member 
of or voluntarily assembles with any society or assemblage of persons 
which teaches, advocates or affirmatively suggests the doctrine of 
criminal syndicalism, sabotage, or the necessity or propriety or ex- 
pediency of doing any act of physical violence or the commission of 
any crime as a means of accomplishing or effécting any industrial or 
political ends or for profit, shall be deemed guilty of a felony and 
upon conviction thereof shall be punished by imprisonment in the 
penitentiary for a term of not less than one year or more than ten 
years or by a fine of not more than one thousand dollars or both such 
imprisonment and fine.” 


“Sec. 2. The owner, lessee, agent, superintendent or person in 
charge or occupation of any place, building, room or rooms or struc- 
ture, who knowingly permits therein any assembly or consort of per- 
sons prohibited by the provisions of Section 2 of this act, or who 
after notification by authorized public or peace officer that the place 
or premises or any part thereof is or are so used, permits such use 
to be continued, is guilty of a misdemeanor and punishable upon con- 
viction thereof by imprisonment in the county jail for not less than 
sixty days or for not more than one year or by a fine of not less than 
one hundred dollars or more than five hundred dollars or both such 
imprisonment and fine.” 
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The system of naturalization of aliens adopted by 
Nebraska is the Act of Congress on the subject approved 
June 29th, 1916, and the previous Congressional amend- 
ments approved April 25th, 1910, and May 6th, 1882. 


Hoping this gives you the information you desire, 
we are, 
Respectfully yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
December 24, 1919. Assistant Attorney General. 


Nepotism 


Chapter 227 of the Session Laws of Nebraska entitled ‘‘“Nepotism” does: 
not apply to the employment of teachers by a school board. 


Mr. John Speedie, Deputy State Superintendent, State 
House, Lincoln, Nebraska. 


My dear Mr. Speedie: Answering your question, 
“Does Chapter 227 of the Laws of 1919, entitled 
‘Nepotism’ apply to the employment of teachers by the 
school board when a teacher is employed who is related 
to one of the members of the board, such member not 
voting for or taking part in the matter of fixing the 
wages for employment,’’? we respond as follows: 


It is the opinion of this department that the law above 
mentioned is not applicable to such employment. The 
law in question reads as follows: 


“Tt shall be unlawful for any person elected or appointed to any 
public office or position under the laws of the State of Nebraska, or 
by virtue of the ordinance of any city or village in said state, to ap- 
point as deputy, clerk or helper, in said office or position, to be paid 
from the public funds, any person related by blood or marriage to the 
person elected, appointed or making such appointment.” 
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A school teacher is not a deputy; is not a clerk; is 
not a helper of the school board and therefore does not 
come within the inhibition mentioned in this chapter. 


The school laws, as published by Hammond and 
Stephens, provide on page 50 that ‘‘no contract with a 
teacher shall be valid unless agreed to either by all the 
members of the district board or by two members of 
such board who are not related to the fourth degree to 
such teacher, and whose terms of office extend beyond 
the date of the term of school contracted for.’’ 


We think this school law is the one that governs the 
hiring of teachers and therefore the Act of 1919 has no 
application to such employment. We are, 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
August 27, 1920. Deputy Attorney General. 


Office II-lding 


If a vacancy occurs in the office of supreme judge less than thirty 
days before a primary election, the person appointed to that office 
shall hold office until a successor can be regularly elected under 
the election laws. 


It is the duty of the Secretary of State, where nominations have been 
made to place opposite the names of such candidates the respec- 
tive offices for which they are candidates. 


Hon. Darius M. Amsberry, Secretary of State, State 
House, Lincoln, Nebraska. 


Dear Sir: Answering your inquiry as to ballots at 
the next general election, and specifically pertaining to 
the office of Supreme Judge, formerly held by Judge 
Cornish and now held by Judge Flansburg, under ap- 
pointment by the Governor, we respond as follows: 
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Section 21 of Article VI of the Constitution of Nebras- 
ka provides that vacancies of this character shall be filled 
by appointment by the Governor until a successor shall 
be elected and qualified, and such successor shall be elected 
- for the unexpired term at the first general election that 
occurs more than thirty days after the vacancy shall 
have happened. 


Section 1992 of the Revised Statutes of Nebraska for 
1913, provides that every ballot shall contain the name, 
of every candidate whose nomination for any office speci- 
fied in the ballot has been certified or filed according to 
the provisions of this chapter, and no other names, and 
the name of no candidate shall appear on the ballot 
more than once. 


Section 1995 provides that in each division and beneath 
all candidates placed there by nomination or petition, a 
blank space shall be provided, into which electors may 
write the name of any person for whom they wish to 
vote and whose name is not printed upon the ballot. 


Section 1999 provides that the ballots shall designate 
the office for which the persons therein named are voted 
for. 

Section 2030 provides that nothing in this article con- 
tained shall prevent any voter from writing on his ballot 
the name of any person for whom he desires to vote for 
any office, and such vote shall be counted as if printed 
on the ballot and marked by the voter. 


It is to be noted that this last section does not provide 
that the voter may write in the name of both the person 
and the name of the office where such office does not ap- 
pear upon the ballot to be filed at that election. 


Concerning the questions raised, it seems beyond ques- 
tion that the two candidates who have now filed for nom- 
ination to fill vacaney upon the Supreme bench, filed to 
fill the vacancy created by the death of Judge Sedgwick. 
These candidates filed at the primaries some time previ- 
ous to the death of Judge Cornish and at the time of 
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their filing there was but one vacancy, which was that 
created by the death of Judge Sedgwick, and it was for 
this vacancy that they filed. It was also a legal impossi- 
bility under our non-partisan primary act, for any person 
to file for the vacancy created by the death of Judge ° 
Cornish. It therefore appears that according to our laws 
there are two candidates who have now filed and whose 
names are to be placed upon the ballot as candidates to 
fill the vacancy created by the death of Judge Sedgwick, 
“and this office should be so designated that the voters will 
know they are voting upon these two candidates to fill 
the vacancy created by the death of Judge Sedgwick. 


These candidates were running for this particular of- 
fice and hence could not be nominated for another office, 
and it was for this office and this office only that they 
were nominated. Since it is for this office that they are 
nominated, it would be manifestly unfair for them to be 
permitted to run for another office in which there was 
no vacancy at the time of their filing and for which nom- 
ination the electors did not vote and have not been given 
an opportunity to express a choice. 


The non-partisan law relating to the judiciary, speci- 
fically provides the manner in which persons may become 
candidates for such non-partisan offices. The two candi- 
dates now nominated complied with the non-partisan law 

relating to nominations for the office then to be filled. 


The vacancy created by the death of Judge Cornish 
is a distinct vacancy and the office is a distinct office. 
This is the more manifest from the fact that the respec- 
tive terms of the two offices end at different times and it 
therefore appears that the candidates could not have been 
nominated to fill both vacancies, for in such an event un- 
certainty would result as to which candidate was nom- 
inated for the longer term. However, the principal is the 
same in either event, whether the terms are coincident in 
point of time, or whether they do in fact terminate at 
different times. 
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We called your attention to the provisions of the Con- 
stitution providing that vacancies in the office of Supreme 
Judge shall be filled at the next general election which 
occurs more than thirty days after the vacancy shall have 
occurred. This provision of the Constitution, standing 
alone, is not self-executive; it does not provide the ma- 
chinery by which the electors are given the means of 
filling the vacancy at the next general election. It is 
therefore incumbent upon the legislature to designate 
the manner and the means for nominations for such of- 
fice, by a reasonable and fair manner, so that any and 
all persons who may desire to become candidates for the 
office, under our primary law, may have a reasonable and 
fair opportunity so to do. It appears that if the legisla- 
ture fails to enact such legislation, the electors have no 
method of expressing their choice in a legal manner, and 
the privilege of filling the vacancy at the next general 
election, as provided by the Constitution, fails for want 
of legislation carrying out the rights reserved to the 
voter by this section of the Constitution. See 12 C. J. 
page 731; State v. Gardner, 3 So. Dak. 553; 54 N. W. 606. 


The sections of the statute relative to writing in the 
names of candidates, being a provision of the general 
election laws, do not apply to nominations or election of 
non-partisan candidates where such provisions are in con- 
flict with the expressed provisions of the non-partisan acts. 
The legislature, itself, has placed a construction upon the 
constitutional provision referred to, as seen by Section 
2280 of the Revised Statutes of Nebraska for 1913, in 
which it is provided that an appointment shall continue 
until the neat election at which the vacancy can be filled, 
thus showing that it was the intent of the legislature that 
the vacancy should not be filled except in the manner 
provided by law, and that when a vacancy occurred at 
such a time as to be too late for the regular process pre- 
liminary to election to take place (that is the regular 
primary), that the appointment should shold until the 
next election at which a successor could be regularly nom- 
’ inated and elected. That an appointee has a right to 
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hold over until such time is decided in State v. Willott 
(Nebr.) 174 N. W. 429. 


No candidate could file at the primary, under our pri- 
mary law, for the non-partisan office vacated by the death 
of Judge Cornish, because his death occurred only a few 
days before the primary. There is no means provided 
for filling the vacancy created by the death of Judge 
Cornish under the election laws. There is no method 
for nominating candidates as provided by law, Penrod v. 
State, 102 Nebr. 734; 169 N. W. 266. In that case it is 
held that the general election laws with reference to nom- 
ination of candidates do not apply to non-partisan elec- 
tions; and it is clearly reasoned that party distinctions 
being done away with, and the general laws allowed to 
apply, any number of candidates might file by petition 
and one of them be elected by a very small proportion of 
the votes cast. The same reasoning holds good in the 
instant matter. 


See also State ex rel Jones v. O’Dwyer, 119 N. EB. 732; 
Herman v. Lampe, 175 Ky. 110. 


If the general laws of the state do not apply and the 
non-partisan law itself does not provide a means, then 
the legislature has provided no process by which the 
electors may hold an election and express their choice to 
fill the vacancy created by the death of Judge Cornish, 
at the next general election in November. This being 
true, the appointee must necessarily hold over until such 
a successor can be regularly elected under the means as 
now provided by the law for nominating and electing 
candidates for non-partisan offices. 


A question arises whether or not the electors at the 
general election may write upon the printed ballot both 
the title of the office they wish to vote for and the name 
of the party that they wish to fill such office. The law 
provides for printed ballots. The purpose of ballots is 
to suggest to the voters, generally, the issue or the can- 
didates for offices to be filled. There must be a general 
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submission of the proposition or the candidates, to all 
the voters in order to have a full and free election. Voters 
may, of course, write in the names of candidates where 
an office ts to be filled and where there is no conflicting 
authority, or conflict in the laws, which would prevent 
such action being taken. 


We have heretofore considered and concluded that the 
general election laws do not apply to these non-partisan 
offices in so far as there is a conflict upon the manner 
of nomination and election to these offices. It follows, 
therefore, that unless the issues and matters to be sub- 
mitted to the voters are printed on all the ballots, all the 
electors of the state do not express themselves upon them, 
and the mere expression of a few electors upon an issue 
not generally known to the electors and upon which they 
are not called upon to express themselves, would not con- 
stitute an election by the people of the state. If this 
were not true, the small coterie of voters might secretly 
arrange among themselves to write on an issue or an 
office, and at the same time express their choice of the 
person to fill it. This would not constitute an election. 
Authority for this position is found in Forney’s Election, 
19 Pa. Co. C. T. 258, and in re Contested Election by 
Lawler, 180 Pa. State, 566; 37 A. 92. 


Another question to be considered is whether or not 
the ballot should be so printed as to express the title of 
the office, as a vacancy created by the death of Judge 
Cornish, and leave a blank space for the expression of 
the voters. Such a provision, however, is undoubtedly 
not called for by the statute. 


Where there is no method of nominating candidates 
and the court has held the general law does not apply, 
of course there is no limit to the number of nominations 
that might be made. The same reasoning holds if you 
allow the voters to promiscuously write in the names 
of any number of different candidates in blank spaces. 
To allow an election to take place in that manner would 
carry with it all the evils of an election where nomina- 
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tions could be made in an unlimited number. If there 
is any question as to whether or not the ballot should 
be so printed, it is of such a doubtful nature that we do 
not believe your office would be justified in assuming 
authority to print the ballot in such form, and if any 
person believes that you would have authority and that 
it is your duty to print the ballot in that form, such per- 
son has a remedy by mandamus to have such question 
decided. 


Section 1992, heretofore referred to, provides that the 
ballot shall contain the names of the candidates and no 
other names. Section 1999 provides that the ballots shall 
designate the office for which the persons named are to 
be voted for. Under these sections it becomes your duty, 
where nominations have been made, to place opposite the 
names of such candidates the respective offices for which 
they are candidates. This implies that if there are no 
candidates for any office, it is not your duty to place the 
name of any office upon the ballot. This seems particu- 
larly true in as much as no nominations can be made 
under process of law for the office of Supreme Judge, 
formerly held by Judge Cornish and now held by Judge 
Flansburg, by appointment. It further appears that 
there was no vacancy in the office of Supreme Judge 
separate and distinct from the office occupied by Judge 
Cornish, for which candidates have been nominated and 
which should be designated upon the ballot. 


It is our opinion that this office should be designated 
as a vacancy created by the death of Judge Sedgwick, 
with instructions to vote for one of the two candidates 
for that office. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By C. L. DORT, 
August 21, 1920. Assistant Attorney General. 
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Pasteurization 


It is unlawful to sell unpasteurized milk from cows that have not 
been examined annually by a licensed veterinarian to a concern 
that pasteurizes milk before offering it for sale. 


Mr. Leo Stuhr, Secretary, Department of Agriculture, 
Lincoln, Nebraska. 


Dear Sir: In answer to the two questions propounded 
to this department, we inform you that Section 4 of 
Article VI of Chapter 190 of the Session Laws of 1919, 
found on page 496, reads as follows: 

“No person shall sell, offer or expose for sale, exchange, or de- 
liver any milk or cream which has been taken from any animal having © 
any disease or sickness or from any animal, during the period of 15 
days preceding parturition, or within such time thereafter as the milk 
is abnormal; or from any animal which has been fed unwholesome 
food, or has had access to contaminated water; or from any animal 
kept in a crowded or unhealthful condition, milk from any animal 
which has not been examined within not to exceed one year previously 
by a duly licensed veterinarian and certified by him to be free from 
disease, shall be pasteurized before being offered for. sale.” 


It is the opinion of this department that it is contrary 
to law to sell unpasteurized milk from cows that have 
not been examined annually by a licensed veterinarian 
to a concern that pasteurized such milk before offering 
it for sale to the consuming public. 


That it is contrary to law to sell butter that is manu- 
factured from unpasteurized products, which products 
have been produced by cows that have not been examined 
annually by a licensed veterinarian. 

We think this answers the questions submitted to us, 
and we are, 

Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


‘ By MASON WHEELER, 
December 29, 1919. Assistant Attorney General. 
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Pharmacy 


Applications from candidates to become licensed pharmacists, who are 
graduates of an accredited four-year high school, and also gradu- 
ates of a school or college of pharmacy, or a department of 
pharmacy of a university or college, which maintains a four-year 
course in pharmacy, etc., and upon whom is conferred or who are 
entitled to have conferred upon them the degree of ‘‘Bachelor of 
Science’’ may receive certificates from the Department of Public 
Welfare. 


Hon. H. H. Antles, Secretary of Department of Public 
Welfare, State House, Lincoln, Nebraska. 


My dear Mr. Antles: I have examined the questions 
presented by the letter you handed me this morning from 
Niels Mikkelsen, President of the State Board of Phar- 
macy, and in answer to your request, I call your atten- 
tion to Division VI, entitled Pharmacy, found on Page 
774 of the Laws of 1919. 


You will find in the latter part of Section 1, the fol- 
lowing: 


“Examinations may be dispensed with by the department in case 
of a pharmacist duly licensed and authorized to practice pharmacy in 
any other state, territory, or the District of Columbia, who presents 
a certificate or license issued by such state, territory, or District of 
Columbia, accompanied by a fee of $5.00, Provided the requirements 
of such state, territory or District of Columbia are equal to the re- 
quirements of this state. Licensed applicants shall be registered by 
the department as registered pharmacists.” 


In the middle of the section, we find the following: 


“Applications from candidates who desire to practice pharmacy 
shall be accompanied by proof either, FIRST, that the applicant has 
had three years of practical experience under the instruction of a 
registered pharmacist, and that he is a graduate of an accredited 
four year high school and shall have passed a satisfactory examination 
by the Board of Pharmacy as herein provided showing that the candi- 
date’s knowledge of pharmacy is equal to that of a two year course 
of pharmacy in a recognized school or college of pharmacy or a de- 
partment of pharmacy of a university or college, whose standards 
equal to those recognized by the State Board of Pharmacy, or, SECOND, 
that the applicant is a graduate of an accredited four year high school 
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and is also a graduate of a school or college of pharmacy or a de- 
partment of pharmacy of a university or college which maintains a 
four year course in pharmacy, consisting of not less than thirty-six 
weeks of instruction each school year with a vacation of not less than 
two months intervening between each school year and conferring upon 
graduaticn the degree cf “Bachelor cf Science.’ Examinations shall 
be of such a character sufficient strict to test the qualifications of the 
candidate as a practitioner and shall be conducted under the rules 
and regulations prescribed by the department which shall provide for 
a fair and wholly impartial method of examination, by a board of 
three examiners to be chosen by the Department of Public Welfare, 
who shall be skillful retail apothecaries of seven years practical ex- 
perience, actually engaged in said business in the State of Nebraska, 


and for such services shall receive $15.00 per dien and actual expenses 
in the actual discharge of their duties.” 


An examination of this section will convince you that 
applications from candidates, who are graduates of an 
accredited four year high school, and also graduates of 
a school or college of pharmacy or a department of phar- 
macy of a university or college which maintains a four 
year course in pharmacy, etc., and upon whom is con- 
ferred, or who are entitled to have conferred upon them 
the degree of ‘‘Bachelor of Science’? may receive certi- 
ficates from the Department of Public Welfare. 


We think this answers your questions, and we are, 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
May 19, 1920. Deputy Attorney General. 
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Pharmacy 


Applicants for a pharmacists license are required to pay a license fee 
of $15.00. The qualifications required by Section 1, of Title VI, 
of Chapter 190 of the Session Laws of Nebraska have been in 
force and effect since July 19, 1919. 


Mr. H. H. Antles, Secretary of Public Welfare, State 
House, City. 


Dear Sir: In answer to your oral inquiry in regard 
to the amount of fee to be charged applicants for a 
pharmacy license, under Chapter 190 of the Laws of 
Nebraska of 1919, will say that although the law appears 
to be conflicting in regard to this matter, it is my opin- 
ion that the intention was to require a license fee of 
Fifteen Dollars ($15.00). 


Section 1 of Chapter 190 provides that the application 
shall be accompanied by a fee of Five Dollars ($5.00). 


Section 3 of Chapter 190 provides that all persons 
making application for registration shall pay to the De- 
partment of Public Welfare the sum of Fifteen Dollars 
($15.00). 


Under the rule generally applied in the construction 
of the law, Section 3 being subsequent to Section 1, would 
take precedence and govern. Also a reasonable construc- 
tion of the language of the entire act leads me to the 
belief that the intention of the legislature was to provide 
that Five Dollars ($5.00) of the total examination fee 
of Fifteen Dollars ($15.00) should accompany the appli- 
cation, but that the sum of Fifteen Dollars ($15.00) was 
to be paid for the examination, the remaining Ten Dol. 
lars ($10.00) to be paid at some subsequent time, either 
at the time of taking the examination or at the time of 
granting the license. Therefore, it is my opinion that 
you should require the applicants to accompany their ap- 
plications with Five Dollars ($5.00) and to subsequently 
pay the remaining Ten Dollars ($10.00) of the total Fif- 
teen Dollars ($15.00) fee authorized by this Act. 


OPINIONS 283 


In answer to your inquiry, as to whether the provisions 
in Chapter 129 of the Laws of 1919, in regard to the 
qualifications of persons applying for a license to prac- 
tice pharmacy are in force and effect on and after July 
19, 1919, having been incorporated in Chapter 190 of the 
Laws of 1919, and being a part of the Code Bill, or 
whether as provided in Chapter 129 they are not in foree 
and effect until December 31, 1920, will say that Chapter 
129 was approved on April 16, 1919, and Chapter 190 
was approved on April 19, 1919. It therefore appears 
that the provisions of Chapter 190 being subsequent of 
those of Chapter 129 supersede the provisions of Chapter 
129, and are therefore to be considered as having been 
in force and effect since July 19, 1919. 


It is undoubtedly true that it was the intention of the 
legislature not to have this law go into force and effect 
until January 1, 1920, but when it was incorporated into 
the Code Bill they neglected to so provide, and being 
incorporated into the Code Bill subsequent to the pass- 
age of Chapter 129, the law as it stands in the Code Bill 
is the law that is now in force and effect. Therefore it 
is my opinion that the qualifications required by Section 
1 of Title VI of Chapter 190 of the Laws of Nebraska 
for 1919, has been in force and effect since July 19, 1919. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By CECIL F. LAVERTY, 
October 27, 1919. Assistant Attorney General. 
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Pipe Line 


A railroad company may refuse to allow a pipe line to be laid upon 
its right-of-way. 


Mr. John E. Curtiss, Secretary Nebraska State Railway 
Commission, Lincoln, Nebraska. 


Dear Sir: Answering your verbal inquiry as to the 
right of the C. B. & Q. Railroad company to refuse per- 
mission to Mr. John Bostock to lay a pipe line across a 
portion of the company’s right-of-way at Blue Hill, I 
have this to say: 


Under M. P. Ry Co. v. State of Nebraska, 164 U.S. 
403; 41 Law Ed. 489, popularly known as the Elmwood 
ease; and C. B. é Q. R. R. Co. v. State, 50 Neb. 399, fol- 
lowing the Elmwood case, it is clear that the railroad 
company has the right to refuse such permission. 


There is a serious question as to the power of the 
company to permit the other dealers at Blue Hill to lay 
pipe lines and refuse the right to Mr. Bostock. But as 
the question submitted to me does not involve discrimina- 
tion, I express no opinion upon that phase of the matter. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
February 13, 1920. Assistant Attorney General. 


Pool Halls 


A remonstrance on file against the issuance by the county board of a 
license to a petitioner to operate a pool hall should not be used 
against the issuance of a license to a new petitioner. 


Mrs. D. G. Williams, Arthur, Nebraska. 


Dear Madam: The Attorney General has your letter 
asking for advice about pool halls. 
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Section 1115 of the Revised Statutes of 1913 makes 
this provision: 

“No person hereafter shall conduct or operate any pool or billiard 
hall or pool alley outside the limits of any incorporated city or village 


without first having obtained a license from the county board of the 
county in which the same is to be operated.” 


Section 1116 provides: 


“Before any such license shall be granted by the county board 
the applicant therefor shall file a petition in the office of the county 
clerk of said county praying that said license may be granted. Said 
petition must be signed by at least thirty of the resident freeholders 
of the precinct in which said pool or billiard hall or pool alley is 
located and operated.” 


Section 1117 provides for notice of the application and 
for a remonstrance, and closes with the provision that 
after the hearing of the remonstrance, if there be any, 
the county board may, in its discretion, grant or with- 
hold the license. 


We assume from your letter that Arthur is not an 
incorporated village, but if it is incorporated, then the 
application for a license to conduct a pool hall will have 
to be made to the village board and the county commis- 
sioners would have no authority to grant a license to 
operate a pool hall in an incorporated city or village. 


If the license is to be granted by the county board, the 
statute seems to confer a discretion on such board to 
grant or withhold a license as it may see fit. 


We also have a letter from Mrs. Fred Heath inquir- 
ing about the same matter, in which she asks the Attor- 
ney General if the remonstrance that is now on file to 
the granting of a license to another than the present 
petitioner can be used in the instant case. It is the opin- 
ion of the Attorney General that a new remonstrance 
against the issuance of a license to the present applicant 
should be signed and filed; and while, strictly speaking, 
the old remonstrance might be considered, still it would 
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be better to obtain a remonstrance against the issuance 
of the license to the present applicant. 


We quite agree with you that a pool hall does not 
promote high school education, and we trust that you 
will be able to prevent the issuance of a license. We 
have quoted’ the statutes to you, and of course we are 
all bound by the provisions of those laws. I am, 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
January 24, 1919. Special Assistant Attorney Gensrak 


Price Discrimination 
It is not lawful for the manufacturers of butter to establish concen- 
tration stations in the state and pay at these concentration stations 
the same price that is paid on the central market. 
It is not lawful for an independent buyer of butter to auction it off. 


Mr. Charles A. Goss, City National Bank Bldg., Omaha, 
Nebraska. 


Dear Mr. Goss: I have before me your letter of 
February 27th, regarding interpretation of Section 4029 
of the 1913 Statutes relative to price discrimination. 


You ask whether it is permissible under our statute 
for the manufacturers of butter to establish concentra- 
tion stations in the state and pay at these concentration 
stations the same price that is paid on the central market. 
My opinion is, and it is the unanimous opinion of the 
attorneys connected with this department, that such a 
proceeding is not lawful. 


There is no objection, of course, to the establishment 
of a concentration station or to the buying of butter at 
the station. However, when the price that is paid at that 
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station is other or different from the price that is paid 
at surrounding stations (excluding the difference in costs 
of transportation) we are ‘of the opinion that the statute 
is broken. 


This statute was passed to compel a fair payment over 
the entire state and to compel an equal price over the 
entire state except for the costs of transportation. When 
the price paid at a concentration station such as Holdrege 
or Wayne, is the same as that paid at the central market 
in Omaha, it is obvious that the butter actually purchased 
at the concentration station is handled at a loss of the 
cost of the transportation to Omaha. 


If we were to rule that the establishment of these con- 
centration stations was lawful and that the city price 
could be paid at these stations while the ordinary price 
paid to the producer is paid at surrounding towns, we 
think the result would be that every company would 
label every cream station where there was any competi- 
tion, a concentration station, and that would practically 
nullify the statute in regard to the butter business. 


Your second question as to whether it is lawful for 
an independent buyer to buy butter fat direct from the 
farmer and auction it off to the manufacturer at a higher 
price than the manufacturer would have paid the farmer, 
we regard this as a very close question. We incline to 
the opinion that the statute was passed primarily to pro- 
tect the producer and that so long as he obtains the uni- 
form price that the intent of the statute is met. Under 
the phraseology of the act, however, it expressly forbids 
the payment of discriminatory prices and we see no rea- 
son why under the working of the law, the independent 
buyer should be paid any more than the producer. 


I trust that these answers to your questions are fully 
expressive of our views of this statute. 


Very truly, 


CLARENCE A. DAVIS, 
March 1, 1919. Attorney General. 
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Presidential Elections 


Petitions on behalf of presidential candidates are prepared in each 
congressional district in accordance with Chapter 87, of the Session 
Laws of 1919 and then filed at least thirty days before the day of 
the primary election. 


Hon. Jonathan Bourne, Jr., Continental Trust Bldg., 
Washington, D. C. 


Dear Sir: This department construes the Nebraska 
Primary Law, Sections 2134 to 2208, Revised Statutes 
1913, amended by Chapter 33, Laws of 1917, and by 
Chapter 87 of the Laws of 1919, in respect to the ques- 
tions propounded in your letter of November 22, 1919, 
as follows: 


I.—In 1920 and every four years thereafter a primary 
election shall be held on the third Tuesday in April, at 
which a preference vote for President and Vice President 
of the United States shall be had. 


In 1920 this primary will be held on April 20 (Section 
2142, R. S. 1913). 


II.—To entitle the presidential candidates to have their 
names printed on the official primary ballot, the petition 
of such candidate should be filed at least thirty days prior 
to the primary date (Section 2157, R. S$. 1913) in the 
office of the Secretary of State. 


III.—It is not necessary for the presidential candidate 
to personally sign the petition or oath of acceptance, but 
said petition must contain the names of not less than 
one hundred electors of each congressional district of the 
state (Chapter 87, Laws of 1919). 


The general plan of the primary election laws of Ne- 
braska for presidential candidates is as follows: 


Petition on behalf of presidential candidates are pre- 
pared in each congressional district in accordance with 
Chapter 87 of the Laws of 1919, and then filed at least 
thirty days before the primary day, in accordance with 
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Section 2157 R. S. The state party conventions held on 
the third Tuesday in May select presidential and vice 
presidential electors, and certify their names to the Gov- 
ernor (Chapter 90, Laws 1919). The Governor then ap- 
points as presidential electors those persons selected at 
the state party convention of the political party whose 
candidates for President and Vice, President received the 
highest votes at the general election—Chapter 33, Laws 
of 1917. 


Our supreme court has held in State v. Waite, 92 Neb. 
318, that the presidential electors are bound by the action 
of the national party convention, and that the president- 
ial primary preference is not mandatory, but only moral- 
ly binding on delegates. 


Trusting that this gives you the information you re- 
quest, we are, 
Yours very truly, 


CLARENCE A. DAVIS, 
November 25, 1919. Attorney General. 


Professional Standards—Dentistry 


Mr. Francis W. Shepardson, Director of Registration and 
Education, Springfield, Illinois. 


Dear Sir: Your letter of some weeks ago has been 
mislaid and has just been called to my attention, in which 
you ask for information regarding a scandal in connec- 
tion with the dental examination held in Nebraska last 
June. 


There was indeed a serious scandal in connection with 
this examination. During the course of the examination 
one of the examiners found a student in possession of 
the complete list of questions. Upon being pressed this 
student admitted that he had received the questions at 
one of the fraternity houses the night before the exam- 
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ination, and that almost all of the applicants for license 
had been equally guilty. It so happened that the examina- 
tion was being given in a room adjoining our office in 
the state house and it was quite natural for the Dental 
Board to ask us to help examine the applicants regard- 
ing their knowledge of the affair, or otherwise it would 
be none of our affair. .An examination disclosed that all 
of the students except two, one of whom was a colored, 
boy who was not present the evening before and the 
other a young fellow who refused to participate in the 
matter, were in possession of the questions the evening 
before the examination at one of the fraternity houses, 
at which time all of the questions on all of the subjects 
were read over and correctly answered and notations 
made by all of the applicants for license. The most 
searching kind of an examination failed to reveal from 
what source the questions came. The students told a 
story of a purported telephone call from a stranger who 
offered to sell them the questions for a sum of money— 
about $300—which sum they raised and deposited in a 
particular place from which they took the questions at 
the time of making the deposit; an extremely unlikely 
story, as you will perceive, but one which we never were 
able to shake; and also it is a fact that the $300 was raised 
by the students, although it was never received by the 
alleged party, there having been some kind of a hitch in 
the plan at the last minute and the students having pro- 
cured the questions without leaving the money. 


During the course of the examination there was a great 
deal of bitterness shown by the students toward the exam- 
ining board, and the charge was repeatedly made that 
this was not the first year that the applicants had had 
the questions, that ‘‘it was a common thing for this to 
be done; that it was done in other schools, and that there 
were people who made a business of supplying those 
questions to applicants for the dental license.’’ I rather 
surmised at the time that there might be,a wholesale 
collusion between the chapters of the national dental fra- 
ternities which might have something to do with the 
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whole matter. TI did not like the whole affair, and in- 
duced the Dental Board to postpone the examination in- 
definitely and the whole crowd of applicants were kept 
out of practice for two or three months, after which they 
were finally given another examination which most of 
them passed, although several failed. 

I think the wholesale airing which the matter had here 
—and it occupied the front pages of our papers for two 
or three days—has probably had a very wholesome ef- 
fect on the examinations of all the professions in this 
state. But I was amazed to see how common an offense 
the whole thing was considered to be by a crowd of young 
professional men who ought to have had an altogether 
different idea upon the subject. 


I may say that in this case whoever did procure the 
questions—whether it was one of the boys or whether it 
was the mysterious stranger—procured them by breaking 
into a desk in the state house and having copies made 
from one of the printed copies which he stole. 


I think this is a very complete report of what our 
situation was. I would certainly be glad to assist you 
in any way possible in determining whether there is a 
wholesale scheme on the part of the dental fraternities 
to aid their members by procuring these questions sys- 
tematically in the different states before the examinations 


are given. Very truly yours, 
CLARENCE A. DAVIS, 
December 4, 1919. Attorney General. 
Public Health 


The Department of Public Welfare can require the county health 
officers to fumigate outside of villages and cities in case of small- 
pox or infantile paralysis. 


Mr. H. M. Sinclair, County Attorney, Kearney, Nebraska. 


Dear Sir: Responding to your letter of August 19th 
inquiring as to the theory upon which the State Board of 
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Health has made its rule regarding the expense of fumi- 
gating outside of cities and villages, we would state that 
this theory is based upon the proposition that it is the 
duty of the Board of Health of the county to fumigate 
for the protection of the general public. 


If these duties of fumigation are performed by these 
officers, there will, of course, be no charge to the county, 
and you will notice by the rule that smallpox and pole- 
omyelitis (infantile paralysis) are the only diseases where 
fumigation is required absolutely. In other cases, we 
presume that the person causing the fumigating to be 
done would be bound to pay therefore, which in most 
cases we presume would be the individual. 


Of course, there is the other theory that the duty of 
the individual to the public requires him to keep his 
premises safe so that same may not become and con- 
stitute a nuisance and a menace to public health. 


Thus the question of whether the individual owes more 
to the public, or whether it is the duty of the public to 
protect itself, becomes an unsettled proposition. 


However, under the delegated authority to the Board 
of Health to make such rules and regulations as may be 
necessary, it would seem that their regulation and re- 
quirement, although it may place a little additional bur- 
den upon the county health officer, is not an unreason- 
able rule or regulation. However, this does not mean 
that it is the duty of the county health officer to perform 
these duties except in the case of smallpox and poleomye- 
litis. 

The manner of fumigating is very simple, and the ‘per- 
formance of this duty requires no unusual skill; so the 
purpose of the regulation is simply to see that the pre- 
caution is actually taken, placing this burden upon the 
county. The cost should be very nominal, as we under- 
stand that all that is required is the burning of formalde- 
hyde candles sufficiently to take care of the cubie air 
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space, with the dwelling or other building closed up to 
get the benefits of the fumigation. 


It is only upon this theory, so far as we can see, that 
the State Board of Health or the Department of Public 
Welfare insist upon compliance with this rule and regu- 
lation. 


Yours very truly, 


CLARENCE A: DAVIS, 
Attorney General. 


By C. L. DORT, 
August 20, 1920. Assistant Attorney General. 


Railroads 


Municipalities have no power to tax franchises or intangible property 
of railroad companies and have no power individually and on their 
own initiative to tax any railroad property except local property 
outside of the right-of-way. . 


Mr. J. H. Rayburn, Secretary, Chamber of Commerce, 
Scottsbluff, Nebraska. 


Dear Sir: In your letter of March 17th you ask ‘“‘if 
the state laws of Nebraska permit the levying of taxes: 
on railroads other than the personal and real estate as-. 
sessments, and if this is applicable and payable to cities 
of the second class.’’ If you would be more specific in 
your explanation of the plan of municipal taxation of 
railroad property which you have in mind perhaps we 
could give you a more satisfactory answer; but answer- 
ing your general question, the scheme of taxation of rail-- 
road property in Nebraska is as follows: 


Machine shops, general office buildings, store houses: 
and real and personal property outside of the right-of-. 
way and depot grounds of all railroad companies within 
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the state are assessed locally, while all other railroad 
property, such as stations, main-line track, franchises, 
ete, are assessed by the State Board of Equalization and 
Assessment (See. 6375 R. S.). The method of assess- 
ment is contained in Sections 6395 to 6419 R. S. inelu- 
sive, and may be summarized as follows: on or before 
March 1st the railroad company files with the local as- 
sessor a statement of all railroad property within the 
locality; the local assessor assesses the same and returns 
his report to the State Board of Equalization. The rail- 
road company also is required to file with the Board of 
Equalization a complete description of its entire prop- 
erty within the state. This report is quite complicated 
and voluminous and covers all the matters specified in 
Section 6402 R. S. The State Board of Equalization 
meets on the first Monday of May and passes on all rail- 
road assessments and apportions the value of railroad 
property throughout the state between the various coun- 
ties on the basis of main-line track in such county. The 
fmal assessment is made and the tax levied upon the 
basis of this corrected assessment by the State Board. 


Municipalities have no power to tax franchises or in- 
tangible property of railroad companies and have no 
power individually and on their own initiative to tax 
any railroad property except local property outside of 
the right-of-way. 

Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By MASON WHEELER, 
March 19, 1920. Assistant Attorney General. 
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Railroads 


The performance of intraplant switching service by a common carrier 
under terms of a contract of lease between the carrier and the 
owner of a manufacturing plant, without specific charges for such 
service. is unlawful, both under the Federal law and under the State 
law. Specific charges for such switching service must be made 
and must be paid in money. 


Hon. H. G. Taylor, Chairman, Nebraska State Railway 
Commission, Lincoln, Nebraska. 


Dear Sir: In response to your question for an opin- 
ion as to the application of the Union Pacific Railroad 
Company, filed with the Interstate Commerce Commis- 
sion under Section 208a of the Transportation Act of 
1920, for authority to exempt the smelting plant of the 
American Smelting & Refining Company at Omaha, Ne- 
braska, from paying charges for intraplant switching and 
the request made in connection therewith that the Ne- 
braska State Railway Commission approve such exemp- 
tion, I have this to say: 


The application grows out of the case of American 
Smelting & Refining Co. v. U. P. R. R. Co., decided in 
the circuit court of appeals, 8th circuit, May 21, 1919, 
and reported in 256 Federal Reporter at page 737, opin- 
ion by Judge Carland. In that action the railroad com- 
pany sued the smelting company to recover the value of 
certain intraplant switching services performed by the 
plaintiff for the defendant between July 26, 1912, and 
the time of the filing of the suit. The plaintiff prevailed 
in the lower court and on appeal to the United States. 
cireuit court of appeals the decision was reversed. There. 
was a contract originally entered into between the de- 
fendant and the plaintiff on April 23, 1886, by which the 
plaintiff leased to the defendant certain real estate in 
the city of Omaha, Nebraska. The lease was subsequent- 
ly renewed and the defendant relies upon the new lease- 
dated April 23, 1912, a copy of which is attached to the 
answer in the case and a portion of which is copied in: 
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the opinion. Under the terms of the lease, the defendant 
is required to pay an annual rental of $5,000 until Janu- 
ary 1, 1925. Thereafter the amount progressively in- 
creases until the charge will be $9,000 annually after 
January 31, 1934. Section 2, Article 2 of the lease reads 
as follows: 


“And for the consideration aforesaid the said Pacific Company 
covenants and agrees to furnish all material for and to lay upon the 
grading therefor, as hereinafter set forth, all necessary tracks over 
and upon said premises, which the said smelting company may re- 
quire to be laid for the handling of its freight and material in the 
prosecution of its business and do all switching of its cars within its 
premises necessary in placing the same for loading and unloading 
freight or material therefor free of charge to said smelting com- 
pany.” 


The officers of the carrier became convinced that ren- 
dering the intraplant switching service for the smelting 
company without making a charge therefor was contrary 
to the provisions of the Interstate Commerce Act, and 
particularly Section 1 of the Elkins Act. In deciding the 
ease the court uses this language: 


“In the consideration of this question it is apparent that this case 
is much different from those cases where unlawful rebates or conces- 
sions are usually considered. It lacks the presence of a competitive 
shipper complaining of discrimination, or the United States moving 
at the request of the Interstate Commerce Commission. The complaint 
of the plaintiff in paragraph 7 of the complaint also alleges: 


“Said switching and movement of cars being separate and 
apart from, and in addition to, any services rendered by plaintiff 
in and about the delivery to or acceptance from said plant of 
loaded cars in connection with and as a part of the transportation 
thereof from or to points beyond the plant limits or in and about 
the delivery to said plant of empty cars for loading or the removal 
therefrom of empty cars after unloading in connection with trans- 
portation to and from said plant.’ 


“By this allegation of the plaintiff, the switching service in ques- 
tion has no relation to or connection with transportation of passengers 
or property in interstate commerce and therefore in no view of the 
case could the provision in regard to the switching service be affected 
by the act to regulate commerce and the amendments thereto. 
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“With reference to section 2 of the Interstate Commerce Act and 
section 1 of the Elkins Act, there is no evidence that the plaintiff, by 
performing the switching service in question, according to the terms 
of the lease, charges, demands, collects, or receives from the defendant 
a greater or less compensation for the transportation of passengers or 
property subject to the provisions of the act to regulate commerce 
than it charges, demands, collects, or receives from any other person 
cr persons for doing for him or them a like and contemporaneous 
service in the transportation of a like kind of traffic under substan- 
tially similar circumstances and conditions. Nor is there any evidence 
that by the performance of the switching service in question, the plain- 
tiff offers, grants, or gives any rebate, concession, or discrimination in 
respect to the transportation of any property in interstate or foreign 
commerce, by it, whereby any such property is transported at a less 
rate than that named in its tariffs published and filed, or whereby 
any such other advantage is given or discrimination practiced in the 
transportation of property in interstate commerce. 


“The switching service in question performed wholly within the 
state of Nebraska, and so far as this record is concerned is not con- 
nected with interstate commerce at all. Therefore the Interstate Com- 
merce Act and its amendments are not applicable to it. We do not 
say that this lease between the plaintiff and the defendant may not, in 
roper case, be shown to be an unlawful concession or rebate; all we 
y is that it is not shown in this case.” 


It is difficult to understand just how the court arrived 
at its conclusion in the face of the cases cited in the: opin- 
itself. Under the holdings of the courts, it is not 
material in what way the discrimination may be accom- 
plished, nor is it material in what way a shipper may 
be favored. In 


Vandalia Railroad Co. v. United States, 
226 Fed. 713, 


cited by Judge Carland, this language is used: 


“The statute (referring to the Elkins law) evidently aims to pro- 
hibit, not only discrimination as between shippers, but departure from 
the tariff rates, irrespective of its actual discriminatory effect. The 
history of this legislation demonstrates that both discriminations and 
rebates have ever been sought to be hidden under the most subtle 
disguises. Every device that seeks to cover up either a rebate or a 
discrimination in interstate transportation is denounced by the statute, 
provided only, as to a rebate that thereby the property is actually 
transported at less than the tariff rate.” 
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The fact that there was a contract in existence rela- 
tive to intraplant switching seems immaterial. In the 
leading case of 


Louisville & Nashville R. R. Co. v. Mottley, 5 
219 U. S. 467; 55 Law. ed. 297 


the contract was entered into between the carrier and the 
plaintiff about jthe year 1871 in settlement of a claim 
-for personal injuries to the plaintiff and his wife. The 
contract provided that the company should furnish an 
annual pass to the plaintiff and his wife during their 
lives and was one of the considerations for the settle- 
ment of the case. The contract was in all respects law- 
ful at the time it was made. The case was originally 
instituted in the federal court and after its reversal by 
the supreme court of the United States it was reinstituted 
in a state court of Kentucky. After the passage of the 
act of June 29, 1906, Hepburn Act, the carrier refused 
to perform the contract further on the ground that the 
act of congress made enforcement of the contract illegal. 
The court held in an extensive opinion that the railroad 
company could not lawfully accept from Mottley and 
wife any compensation different in kind from that pro- 
vided in the tariffs, and that charges for transportation 
were to be paid only in money; that the contract was 
made subject to the continuing power of regulation; and 
that the act of congress was not invalid because the obli- 
gation of the contract was impaired. The Mottley case 
has been frequently cited with approval. See 


Interstate Commerce Commission v. Atchison, To- 
peka & Santa Fe R. R., 284 U. 8. 294; 58 Law. 
ed. 1319; 

Minneapolis, St. Paul & 8S. S. M. Ry. Co. v. Menasha 
Wooden Ware Co., (Wis.) 150 N. W. 411; 

affirmed by the supreme court of the United States in 

Menasha Wooden Ware Co. v. Minneapolis, St. Paul 
&é S. 8. M. Ry. Co., 245 U. 8. 683; 62 Law. ed. 
522; 
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Portland R. L. & P. Co. v. Railroad Commission, 229 
U. S. 397; 57 Law. ed. 1248. 


See also 


Southern Pacific Terminal Co. v. Interstate Com- 
merce Commission, 219 U. S. 498; 55 Law. ed. 
310. 


It seems under the authority cited above that it is im- 
material whether the favor granted is an interstate 
movement or purely an intrastate movement. It is not 
necessary that there should be any ‘‘device’’ in the 
technical sense of that term in order to work a viola- 
tion of the statute. 


Dye v. United States, 262 Fed. Report, 6. 


The foregoing considerations relate entirely to the in- 
terstate aspect of the case. As the intraplant switching: 
service is considered by the court as a purely intrastate 
movement, the position of the applicant becomes import- 
ant under the state law. Under Sections 221 and 222, 
Revised Statutes of Nebraska, 1913, forbidding unjust 
discrimination and undue preference, it would be unlaw- 
ful for the carrier to perform the switching service with- 
out making a proper charge therefor and any attempted 
exception of the smelting company from such charge 
would clearly work undue preference. The contract to 
furnish switching services in connection with the lease of 
the real estate is violative of the provisions requiring 
uniformity of charges in Nebraska. In 


State v. U. P. R. R. Co., 87 Neb. 29 


the validity of a contract providing for the issuance of 
railroad tickets and the furnishing of transportation for 
advertising to be furnished the railroad company in cer- 
tain newspapers was before the court. The contract was 
held invalid. It was decided that under the law of this 
state a railroad company may not furnish such transpor- 
tation for services or property by way of barter, uni- 
formity of charge being required, and that the only 
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method of securing uniformity is to make the charge 
payable in money. The case of 


U.S. v. Chicago I. & L. R. R. Co., 163 Fed. 144 
is quoted from. That case afterwards went to the su- 
preme court of the United States and was affirmed. 


Chicago I. & L. R. R. Co. v. U. S., 219 U. S., 486; 
55 Law. ed. 305. 


See also 


Interstate Commerce Commission Conference Ruling, 
207. 

The exception proposed, allowing intraplant switching 
for the smelter at Omaha to be without charge, would 
clearly give an undue preference to that concern. It 
would doubtless result in unjust discrimination, although 
there are no other smelters in the city of Omaha. My 
conclusion is that the application should not be allowed. 


Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 


By HUGH LA MASTER, 
May 1, 1920. Assistant Attorney General. 


Removal of County Seat 


To call an election to remove a county seat, a proper petition bearing 
the name of three-fifths of the voters casting votes at the last 
election must be filed. 


To remove a county seat, three-fifths of the votes cast at the election 
must be in favor of the removal. 


Mr. Tom Moore, Smithfield, Nebraska. 


Dear Sir: The Attorney General has your letter of 
January 27, 1920, asking information in regard to a coun- 
ty seat removal matter. ’ 
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In answer to your letter we call your special attention 
to Chapter 169 of the Laws of 1917 as found in that work 
at page 380. If the people in your county desire to re- 
move the county seat to another location, it takes a peti- 
tion of three-fifths of the voters casting votes at the last 
election. The petition should give the names of the peti- 
tioners, the section, township, and range on which or the 
town or city in which the petitioners reside, their ages 
and the time of residence in the county. When such peti- 
tion is filed with the county board it is the duty of the 
board to eall an election. Section 2 provides that notice 
of the time and place of holding the election shall be 
given in the same manner, and election shall be conducted 
in all respects the same as is provided by law relating to 
general elections for county purposes. The section goes 
on and tells what shall be printed on the ballots. The 
electors shall vote for one of the two places named on 
the ballot, and if the one place to which it is proposed to 
remove the county seat shall receive three-fifths of all the 
votes cast at the election, then such town, city or village 
shall become and remain the county seat after the first 
day of the third month succeeding the election. 


The matter of getting up the petitions for the removal 
of the county seat is up to the petitioners and they must 
pay the expense thereof if any, but the expense of the 
election, the notice of the election and all other matters 
must be paid and taken care of by the county board or 
county commissioners. 


We think this answers your question, and we are 
Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
January 28, 1920. Deputy Attorney General. 
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Restraint of Trade 


It is an unlawful discrimination for creamery companies to pay in a 
community more than the regular price of butterfat over the state 
for the purpose of forcing a local competition out of business. 


Mr. W. W. Moore, Manager, Farmers Union & Uo-opera- 
tive Creamery Co., Palmer, Nebraska. 


Dear Sir: This department is in receipt of your letter 
of November 29, in which you state that the regular price 
for butter fat throughout the state is 70 cents, and that 
since the establishment of your creamery at Palmer, sev- 
eral of the larger creamery companies have been paying 
76 cents at that point, for the purpose of forcing your 
company to discontinue business. 


If the facts, as stated by you, can be substantiated by 
proper evidence, we have a case of unlawful discrimina- 
tion. The law on this point is, as follows: 


“Any person, firm, company, association or corporation, foreign 
or domestic, doing business in the state of Nebraska, engaged in the 
business of collecting or buying any product, commodity or property 
of any kind, that shall intentionally, for the purpose of injuring or 
destroying the business of a competitor in any locality, discriminate 
between the different sections, communities or cities of this state by 
buying any product, commodity or property of any kind, and paying 
therefor a higher rate or price in one section, community or city than 
is paid for the same kind of product, commodity or property by said 
party in another section, community or city after making due allow- 
ance for the difference, if any, in the grade or quality and in the 
actual cost of the transportation from the point where the same is 
purchased to the market where it is sold or intended to be sold, shall 
be deemed guilty of unfair discrimination, which is hereby prohibited 
and declared unlawful.” (4029 R. S.) 


The penalty is a fine of from $500.00 to $5,000.00, or 
possibly a jail sentence not to exceed one year, and the 
forfeiture of the charter of any corporation, that indulges 
in such unfair discrimination. 


Our advice from the Department of Agriculture is that 
the current price for butter fat throughout the state is 
not 70 cents but 73 cents at station, and 77 cents to a 
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direct shipper, this rate having been in force since No- 
vember 30, 1919. 


In these cases our difficulty has always been the col- 
lection of competent evidence. This department is glad 
of an opportunity of assisting you in any way it can, and 
will do its utmost to enforce the law. We desire from 
you a statement covering a reasonable length of time 
showing the price paid by these creamery companies for 
butter fat at your station and also at stations in the 
vicinity or elsewhere throughout the state on the same 
dates, together with the names of parties, who could 
testify as to this price from their actual knowledge. You 
might also consult with Mr. A. J. Dunlap of Central City, 
County Attorney, in respect to securing this evidence. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
December 1, 1919. Assistant Attorney General. 


Roads 


The County Board has no authority to transfer any of the road district 
funds to another district so long as work is needed to keep the 
roads of the district where tax was levied in proper and suitable 
repair. 


Mr. R. S. McGuire, Secretary, Wisner, Nebraska. 


Dear Sir: Answering your letter of July 20, 1920, 
we call your attention, first, to Section 2920 of the Re- 
vised Statutes of 1913, which reads in part as follows: 


“All road and labor tax shall be paid in cash. One-half of all the 
moneys collected as road tax shall constitute a county road fund which 
shall be divided equally between the several commissioner districts 
for the general benefit of the roads therein. The other half of all 
moneys collected as such road tax and all labor tax collected, shall 
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constitute a district road fund and shall be expended under the direc- 
tion of the road overseer in the road district from which it was col- 
lected, for the improvement and maintenance of the roads of such 
district. * * * 


We also call your attention to Section 3055 of the Re- 
vised Statutes of 1913, which provides in substance that 
in counties under township organization, the township 
road tax and the county road tax shall be paid in cash. 
All moneys paid into the town treasury from the several 
road districts in discharge of road tax, and all moneys 
paid into the town treasury from the several road dis- 
tricts in discharge of labor tax shall constitute a town 
road fund, which shall be at the disposal of the town 
board for the benefit of the road districts of the town 
for road purposes: Provided, one-half of all moneys 
paid into the town treasury from the several road dis- 
tricts in discharge of road and labor tax shall constitute 
a district road fund and shall be expended by the town 
board in the road district from which it was collected, for 
the following purposes: 


(1) For the construction and repair of bridges and 
culverts, and making fire guards along the line of roads. 


(2) For the payment of wages of overseers and for 
necessary tools. 


(3) For work and repair on roads. 


I find nothing in the statute which would authorize the 
county board, or county boards, to transfer any of the 
road district funds to any other district so long as work 
was needed to keep the roads of the district where the 
tax was levied in proper and suitable repair. 


Section 2930 of the Revised Statutes of 1913 provides 
that ‘‘In determining upon the amount and character of 
the work or dragging which shall be done on any high- 
way, or part thereof, the road overseer or officer in charge 
of road work shall take into consideration the importance 
of the highway to the traveling public.’’ 
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This section also contains a proviso that ‘‘Every road 
overseer or officer in charge of road work shall set aside 
not less than ten per cent of the road funds received by 
him each year as an emergency fund to be used in keep- 
ing in repair and dragging all highways in his district 
along or on which United States rural free delivery mail 
routes have been established and maintained, and it shall 
be the duty of every such road overseer or officer in 
charge of road work to give the preference to such high- 
ways in keeping the same in repair. 


We think this answers your question, and we are, 
Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
July 23, 1920. Deputy Attorney General. 


Roads 


A petition is not essential to the opening of a section line road. A 
county must give notice of its intention to open up a county line 
road. 


Mr. D. C. Norris, County Clerk Blaine County, Brewster, 
Nebraska. 


Dear Sir: The Attorney General has your letter of 
May 21, and in answer to your questions we inform you 
that a petition is not essential to the opening of a section 
line road. The statutes of this state merely dispense with 
the petition and other formal proceedings. (See Scase v. 
Wayne County, 76 Neb. 162.) 


Section lines are merely potential roads until damages 
to the land owners are assessed and paid. (Van Wanning 
v. Deuter, T8 Neb. 282.) 
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It follows that the county must give notice of its in- 
tention to open a county line road and fix a time for hear- 
ing on the question of damages and provide for paying 
the same. (Scotts Bluff Co. v. Land Company, 93 Neb. 
805.) 


A deviation may be made from the true section line 
sufficient to avoid the moving of buildings. The county 
surveyor should be called upon to make such deviation 
and establish the line of the same. In opening a section 
line road the county board may require buildings to be 
removed if it be deemed necessary. 


We think this answers your questions, and we are, 
Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
May 24, 1919. Special Assistant Attorney General. 


Roads 


A road overseer has ample power under Chapter 189 of the Session 
Laws of 1915 to maintain roads in a passable condition where the 
roads have been made impassable by trees, hedges and underbrush. 


Mr. T. C. Daugherty, County Engineer, Auburn, Nebr. 


Dear Sir: One of the county commissioners of your 
county has requested this department to give you our 
views of Chapter 189 of the Session Laws of 1915 which 
provides for trimming trees and hedges and removing 
underbrush from the public highway. 


Section 1 of that act provides that where there is 
standing or growing any osage orange, willow or locust 
hedge fence, trees or undergrowth bordering the public 
highways, when such fence, trees or undergrowth be- 
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come a public nuisance to travel on the highways or ob- 
structs the view at or near railroad crossings, cross-roads 
or abrupt turns in the roads, the same shall be trimmed 
not less than once a year by cutting back to within four 
feet of the ground, except trees, which shall be trimmed 
from the ground up to eight feet; that the trimmings so 
cut shall be burned or removed from the highway within 
ten days after each cutting. 


Section 2 provides that whenever any land owner or 
his agent shall neglect to trim such hedge fence, trees or 
undergrowth as herein provided it shall be the duty of 
the road-overseer of the district in which such hedge 
fence, trees or undergrowth is located to report the same 
in writing simultaneously to the county attorney and to 
the county board, giving the location of the same. It is 
further provided in substance that the county attorney 
on receipt of such notice from the road overseer shall 
immediately serve a written notice upon the owner of 
the said hedge, trees or undergrowth, or upon his agent, 
to have such hedge, trees or undergrowth trimmed and 
the trimmings burned or removed within ten days. 


It is further provided by Section 2 that upon a failure 
of the owner or his agent to comply with said notice of 
the county attorney within said 10 days, the county at- 
torney shall give notice in writing to the land owner or 
his agent ‘fixing a date for hearing before the county 
board on a complaint previously entered by the road over- 
seer that the said land owner or his agent is maintaining 
a public nuisance by failure to trim said hedge fence, 
trees or undergrowth in accordance with the provisions 
of this act. 


It is further provided in that section for a hearing 
before the county board and if it shall appear that the 
alleged public nuisance is maintained by the owner or 
agent of the land, the county board shall forthwith and 
at once declare such trees, hedge or undergrowth a public 
nuisance and make an immediate order for the trimming 
of the same in accordance with the provisions of the act. 
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The section further provides that in case of the failure 
of the owner or agent to comply with the order of the 
board, the road-overseer shall cause the same to be done 
and charge a rate agreed upon with the county board 
not to exceed one dollar per rod, which shall be paid 
from the county general fund. 


We think this section embraces the growth or under- 
brush to the middle of the highway where the same exists. 
The section also provides for an appeal from the order 
of the county board to the district court. 


We think a compliance with the provisions of this sec- 
tion should be required by the overseers of the highways 
in your county, and you should assist as far as possible 
in carrying out the provisions of the act. The evident 
intention of the law was to destroy the shade which would 
keep the highway in an impassable condition if the same 
was not properly removed. 

I think this is all that we can say in regard to this 
section, but it strikes this department that the provisions 
of the law are quite ample to enable the overseers of the 
roadways to maintain them in a reasonably passable con- 
dition. We are, 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
October 15, 1919. Deputy Attorney General. 


Salaries 


An efficiency expert may be employed by the state and paid out of 
the ‘‘extra help fund” of the different state departments benefitted. 


Hon. S. R. McKelvie, Governor, Lincoln, Nebraska. 


Dear Sir: We have before us your proposed plan of 
employing an efficiency expert to render services to the 
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different departments of the state government to put in 
indexing and office systems therein and make a reorgani- 
zation of the departments along the most approved busi- 
ness lines, along with your question as to whether such 
an efficiency man can be paid out of the ‘‘extra help 
fund’’ of the different state appropriations. 


We have carefully checked all of the different depart- 
ments and found that each of them have a certain fund 
of money which is set apart to be paid for extra help. 
In times gone by this has been considered to mean extra 
clerical help whenever it was necessary to handle the 
department. We feel that if such a man can be employed 
who can install office systems and labor-saving devices so 
that extra employees will be unnecessary, that such a 
charge might properly be made against the ‘‘extra help 
funds’’ of the departments. It is perhaps not within the 
ordinarily accepted phraseology of ‘‘extra help,’’ but at 
the same time it is help of an unusual nature rendered 
to the different departments. We can see no objection 
to your employing such person. 

Very truly yours, 
CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
August 15, 1919. Special Assistant Attorney General. 


Sanitation 


The Department of Public Welfare does not have generally the power 
to make rules governing the installation of sewerage or water 
systems throughout the state. 


Mr. F. M. Veatch, Sanitary Engineer, Department of 
Public Welfare, State Capital Building, Lincoln, 
Nebraska. 


Dear Sir: This department is in receipt of your let- 
ter of November 25, enclosing a copy of your rules and 
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regulations governing water and sewerage, and request- 
ing our opinion as to the legality of the same, and pro- 
pounding a number of other questions. 


The authority of your department to regulate water 
and sewerage plants is based upon Section 1, Article 1, 
Title VI of Chapter 190 of the Laws of 1919, reading 
as follows: 


“The department of public welfare shall have general supervision 
and control over matters relating to public health, sanitation and gen- 
eral public welfare * * * .” 


and Section 2, Division 7, Article 2 of the same Title, 
Chapter and Law, which provides: 


“The department of public welfare shall have supervision and con- 
trol of all matters relating to necessary sanitation and quarantine. The 
department shall formulate, adopt and publish such proper and rea- 
sonable general rules and regulations, as will best serve to promote 
sanitation throughout the state and prevent the introduction or spread 
of disease.” 


In addition the department is empowered to take the 
necessary steps to cope with an emergency for a serious 
epidemic. 


On the basis of such authority, it seems to us that 
your rules and regulations governing water and sewer- 
age, propose a very ambitious program, for your depart- 
ment, the legal basis of which is exceedingly doubtful. A 
number of your requirements, such as the formation of 
plans showing the size of water mains, valves, hydrants, 
the required submission of an engineer’s report discuss- 
ing the present and future needs of a community, do not 
appear to be required for present necessary sanitation. 
It is the opinion of this department that it is exceed- 
ingly doubtful whether the legislature by the use of the 
language quoted in the previous paragraph of this letter 
ever intended to empower your department to make rules 
governing the installation of sewerage and water systems 
throughout the state. Such matters are ordinarily by 
the existing law left to the discretion of municipal au- 
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thorities, except in cases of emergencies, where unsani- 
tary conditions endangering public health prevail. 


In our opinion you have no legal power to interfere 
with proposed or existing water or sewerage systems. 
The whole question ¢éomes down, as to what is necessary 
sanitation, and what are reasonable rules and regulations 
in respect to it. 


In answer to your specific questions: 


First—Your proposed regulations if applicable at all, 
in accordance with our opinion previously expressed, are 
applicable to private as well as municipal corporations, 
and to municipal and state institutions. 


Second—In respect to non-compliance of your regula- 
_tions, your remedy is a criminal prosecution through the 
county attorney of the county in which the violation oc- 
curs. Punishment for such violation according to Section 
2, Division 8, is a fine of not less than $15.00 or more 
than $100.00 for each offense. 


Third—Except in emergency conditions wherein public 
health is in danger, in our opinion you have no power 
to do any of the things mentioned in the third paragraph 
of your letter. In case of danger to public health, you 
have authority to take any steps to protect public health 
including any and all methods mentioned in the third 
paragraph of your letter. 


Fourth—You have no power to interfere with the 
operation of any existing sewerage system on the ground 
that it is a nuisance, or that it creates an offensive local 
condition. You can only interfere with said system when 
by polluting the water supply, or by other methods it 
endangers the public health, in which event you can use 
any of the methods described in the fourth paragraph 
of your letter. 


Fifth—In our opinion you have no legal authority to 
make any regulations requiring engineers to include in 
their specifications a clause that the work is done in ac- 
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cordance with the plans and specifications approved by 
the Department of Public Welfare. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
November 26, 1919. Assistant Attorney General. 


School Beard 


The director, treasurer and moderator in order to make a legal con- 
tract binding upon the school district must be together and act 
together as a board in signing the contract. 


Mr. John Phillips, Hay Springs, Nebraska. 


Dear Sir: The Attorney General has your letter of 
June 5th, 1919, in which you inform us that an agent 
approached your school district treasurer who signed a 
contract for some sort of machine, for $38.50. You also 
state that the agent afterwards approached the director, 
who also signed the so-called contract; and you ask, in 
substance, if the contract is legal. 


It is the understanding of this department that in order 
to make a legal contract the director and treasurer should 
be together and act together as a board in signing the 
contract. You state that the agent got the signature of 
the treasurer and then afterwards found the moderator 
and got his signature. 


First—It is our opinion that this is an illegal transaction 
and does not bind the school district. 


Second—There was in no sense a meeting of the board 
at the time this contract was signed. 


Third—The moderator cannot be compelled, in our 
opinion, to draw a warrant or sign a warrant to pay for 
this instrument. 
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Fourth—No one would be the loser but the agent who 
negotiated this transaction. 


If the school board should desire to take the instru- 
ment when it is offered, you should call a meeting of the 
director, moderator and treasurer, and if the board at 
such meeting agrees to pay for this instrument and take 
it they may do so, but if they decline to do this the agent 
will have to take back his instrument and there is no 
liability on the school district itself. We are, 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
June 9, 1919. Special Assistant Attorney General. 


School Districts 


The Employers Liability Act includes school districts as employers. 
However, a school district may elect not to come under Part 2 of 
the Compensation Act. 


Mr. F, A. Kennedy, Deputy Compensation Commissioner, 
Lincoln, Nebraska. 


Dear Sir: In answer to your oral inquiry as to 
whether or not school districts are among the employers 
who come under the provisions of the Employers’ Liabil- 
ity Act, I will say that the provisions of statute that the 
term ‘‘employee’’ shall be construed to mean ‘‘every 
person in the service of the State or of any governmental 
agency accredited by it, under any appointment or con- 
tract of hire, express or implied, oral or written,’’ is 
broad enough, in my opinion, to include school districts 
in the list of employers, for’ they are governmental 
agencies. 
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You will note, however, that it is not all employers 
who come under the provisions of Part 2 of the Employ- 
ers’ Liability or Workmen’s Compensation Act, for Sec- 
tion 137 of the act as amended in 1917 provides that un- 
less employers shall take out Workmen’s Compensation 
Insurance or shall furnish to the Compensation Commis- 
sioner satisfactory proof of their financial ability to pay 
direct the compensation that may be awarded to be paid 
by them, to injured employees, they shall be held to have 
elected not to come under Part 2 of the Act and shall 
be required to respond in damages to an employee for 
personal injuries in like manner as if they had filed an 
election with the Compensation Commissioner rejecting 
the provisions of Part 2 of the Compensation Act. 


The effect of an election not to come under Part 2 
of the Compensation Act is to. bar the defendant from 
the defense that the employee was negligent, unless it 
appears that such negligence was wilful or that the em- 
ployee was in a state of intoxication; also to bar the 
defendant from the defense that the injury was caused 
by the negligence of a fellow employee or that the em- 
ployee had assumed the risks of the employment. All 
these defenses, however, might be eliminated and still a 
school district not be held liable to an injured employee; 
for a school district is a quasi corporation with limited 
corporate powers granted it exclusively, so far as I have 
been able to ascertain, for educational purposes, and the 
general rule is that 


“The management of public schools is a branch of the state gov- 
ernment, and school districts and school boards, considered as corpora- 
tions or quasi corporations, ordinarily are not liable in tort, as for 
the negligence of their officers, agents, employees, and contractors. 

In the absence of a statute, a school district or school board 
is not liable for injuries caused by its negligence or the negligence 
of its officers or agents in the construction of a school house or in 
failing to keep a school building or premises in proper repair and 
condition, or in furnishing unsafe and unsuitable means of conveyance 
in transporting pupils to and from schools.” 


35 Cye, 971-2. 
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See also Finch v. Board of Education, 30 O. St. 37, and 
Daniels v. Board of Education, 158 N. W. 23-4. 


I am of the opinion, therefore, although the question 
is not entirely free from doubt, that if a school district 
refuses to furnish the insurance required by the Work- 
men’s Compensation Act and elects to come under Part 
1 of said Act, an injured employee has but slight chance 
of recovering damages in any action he may bring against 
said school district, because of alleged negligence upon 
the part of itself or its officers. I am the more confirmed 
in this view from the fact that I find no provision of 
statute which authorizes a school district to raise any 
money by taxation for any purpose other than the pro- 
viding of school facilities and the maintenance of schools. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By GEORGE W. AYRES, 
February 14, 1919. Deputy Attorney General. 


School Elections 


No person has a right to vote in cities of the first class for members 
of the Board of Education unless he or she is a taxpayer or the 
father or mother of children of school age, . 


Hon. R. W. Hobart, Gering, Nebraska. 


Dear Judge Hobart: The Attorney General has your 
letter of April 2d, 1919, in which you state that you have 
recently issued a peremptory writ of mandamus, com- 
pelling the election board of one of the wards of the city 
of Scottsbluff to allow all persons of the age of twenty- 
one, citizens of Scottsbluff and of the United States, to 
vote for members of the school board. You also state 
that you are informed that this department had wired 
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one of the members of the election board that no person, 
male or female, has a right to vote in cities of the first 
class for members of the Board of Education unless he 
or she, is a tax payer or the father or mother of children 
of school age. You state that you would like to know 
upon what we base the opinion of this department. 


As we view the law, Section 1946 provides for the 
qualifications of voters at the general election. Chapter 
30 of the Laws of 1917, amends Section 1940 of the Laws 
of 1913, while Section 6733 of the Laws of 1913 provides 
as follows: 


“Every person, male or female, who has resided in the district 
forty days and is twenty-cne years old and who owns real property 
or personal property that was assessed in the district in his or her 
name, at the last annual assessment, or who has children of school 
age, residing in the district, shall be entitled to vote at any district 
meeting or schooi election, held in any district, village or city. 


* * ® *® * Dy % & o eo 


It is the opinion of this department that the section 
just quoted is a special statute and provides for the 
qualifications of voters at school elections and therefore 
governs this question while the other sections mentioned 
in your letter relate only to the general election laws. 
It is quite likely that you may be right in your construc- 
tion of the laws regarding this question, and while this 
question is not free from doubt, we are constrained to 
view the law as above suggested. In any event, as you 
suggest in your letter, it will make no difference with this 
election in Scottsbluff. We are, 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
April 3, 1919. Special Assistant Attorney General. 


—_ 
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Schools 


A school district having less than 100 pupils has no right to organize 
as a district having 150 or more pupils, or to vote on and issue 
bonds in excess of five per cent of the assessed valuation. 


Mr. J. T. McCuistion, Attorney at Law, Hebron, Nebr. 


Dear Sir: The matter referred to in your letter of 
November 9, 1920, and previous communication, has re- 
ceived considerable attention by the writer and on ac- 
count of various conflicting matters I have not had time 
to make response to your inquiry until this time. 


The Hubbell School District, known as District No. 41 
in Thayer County, Nebraska, as we understand it was 
organized as a district or more than 150 pupils. The last 
school census we understand has shown a census of but 
80 pupils, and this district has proceeded to vote and 
issue $25,000 of school bonds, and the question before us 
is whether or not the school district has the power and 
authority to issue such bonds. Under the theory that 
such school district still belongs to the class of school 
districts having more than 150 pupils, it has been our 
desire to make a finding favorable to this district, so that 
it might have an adequate school house for its purposes. 
We have very reluctantly come to the conclusion that the 
school district is without authority to vote and issue bonds 
to the extent of $25,000. 


This office months ago gave an opinion that Section 
450 of the Revised Statutes of Nebraska for 1913 was in 
force and effect. This section provides that in school 
districts having less than 100 pupils may not issue bonds 
in the aggregate amount to exceed five per cent, except 
in districts having over 100 school children, computed on 
the last complete assessment of the taxable property of 
the district for state and county purposes. This would 
limit the amount of bonds, which might be validly issued 
by school districts to five per cent. 
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Section 459 of the Statutes of 1913 provides that the 
phrase ‘‘school district’? as used is meant to mean and 
refer to the school district as it existed immediately prior 
to and at the time of the issuance of any bonds by said 
school district, including all lands and property and in- 
habitants comprised and contained in said school district 
at the time of the issuance of any bonds. 


Section 7664 provides for an annual school census. 
This census would of course fix the status of your school 
district as to the number of pupils, which would govern 
at the time the bonds were voted. 


We are aware of the fact that the State Superintend- 
ent a number of years ago made a ruling that schools 
then organized as high school districts should not lose 
their organization as a high school on account of decrease 
in the number of pupils.. However, this ruling has noth- 
ing to do with the revenue nor with the status of the dis- 
trict for revenue purposes and taxation. 


The purpose of Section 450 and other sections is to 
protect the taxpayers from being excessively taxed in 
small districts. 


As I have said before we regret very much to have 
to be compelled to reach this conclusion, and presume 
that it is of no binding force or effect upon you or the 
school district, but is merely an expression of an opinion 
of this office. If a proceeding were started against the 
Auditor to compel the registration of school bonds, we 
probably would be called upon to defend it, as that is a 
part of the duties of this office. We have made it a prac- 
tice to endeavor to assist in so far as compatible with 
the duties of this office to persons making inquiries re- 
garding bond issues, ete., ete., but of course you realize 
that except when called upon by some department of the 
state that this is hardly a part of the duties of the At- 
torney General’s office. We are merely giving you as a 
matter of courtesy our idea of the situation. 
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Regretting very much that we are forced to take this 
position, we are, 
Very truly yours, 


CLARENCE A. DAVIS, 
Attorney General. 
By C. L. DORT, 
November 15, 1920. Assistant Attorney Generat. 


Schools 


A school district smaller than a city district yet containing one hun- 
dred and fifty pupils may issue bonds up to thirty per cent of its 
assessed valuation for the purpose of building and furnishing a 
school house when authorized to do so by a vote of the electors 
of the district. 


Mr. M. L. Krebs, Director, Scotia, Nebraska. 


Dear Sir: In answer to your letter of the 27th inst. 
I will say that if ‘your school district is one smaller than 
a city district yet containing one hundred and fifty pupils 
with a school board of six trustees, that is to say, if it is 
organized under the provisions of Section 6798, Revised 
Statutes of Nebraska for 1913, it may issue bonds up to 
thirty per cent of its assessed valuation for the purpose 
of building and furnishing a school house when author- 
ized so to do by a vote of the electors of the district. If 
the $60,000 you have already issued is not 30 per cent 
of the assessed valuation of the district, you may, when 
authorized by a vote of the electors, issue an additional 
amount so long as the aggregate amount does not exceed 
thirty per cent of the assessed valuation of the district. 


I do not recall any provision of law which makes the 
school board of a district liable personally when it con- 
tracts in the name of the district for the erection of 
school buildings or the purchase of school supplies in 
excess of the amount that it has money to pay for. There 
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is such a provision in the case of county boards. It is, 
of course, but fair, however, that you do not make con- 
tracts unless you have provided for the money with which 
to pay the contract price. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By GEORGE W. AYRES, 
August 28, 1919. Deputy Attorney General. 


Sheriffs 


When the time for the regular election of the sheriff was in November, 
1918, and the sheriff who was a candidate for re-election dieé 
- October 29, 1918, and no one was elected sheriff at the regulas 
election, the person appointed on November 2, 1919, is entitled 

to hold over the full statutory period of four years. 


Mr. R. D. Flory, County Attorney, Albion, Nebraska. 


Dear Sir: The Attorney General has your letter of 
December 8, 1919, asking for the opinion of this depart- 
ment on the question of the election of a sheriff for your 
county at the November election of 1920. 


As we understand the situation, Mr. Anderson, your 
former sheriff, was a candidate for re-election at the 
November election of 1918, which was the statutory time 
for the election of sheriffs in this state. Anderson died 
October 29, 1918, and a vacancy in the office of sheriff 
was thus created. On November 2, 1918, the county board 
regularly appointed Willotts sheriff to fill such vacancy. 
It appears that no one was elected sheriff at the Novem- 
ber election, and therefore Willotts was entitled to hold 
over as sheriff until his successor should be elected and 
qualify. See opinion of the supreme court in State ex rel 
Waring v. Willotts, 174 N. W., which opinion is attached 
to your letter. 
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You observe that the legislature at its 1917 session 
amended Section 1954 of the Revised Statutes of 1913, 
which amendment provides that sheriffs shall be elected 
at the November, 1918 election and every four years 
thereafter. Therefore there is no election for sheriffs 
in the year 1920 and the term of the sheriff’s office is now 
four years. Therefore no sheriff can be elected until 
November, 1922, without calling a special election for 
that purpose, and we find no provisions of the statute 
for the calling of a special election in such a case. Conse- 
quently the term for which Willotts holds over does not 
expire until the regular November election of 1922. 


We do not advise the filing of a motion for a modifica- 
tion of the opinion in the case of Waring v. Willotts, for 
it seems clear to us that the opinion already disposes of 
the question you present. The first paragraph of the 
syllabus in that case reads as follows: 


“An appointee to fill a vacancy in a public office is generally en- 
titled to the benefit of a statutory provision that officers shall hold 
over until their successors are elected and qualified.” 


Paragraph 5 of the syllabus reads as follows: 


“The time for which the right to hold over exists is as much a 
part of the incumbent’s term of office as the fixed statutory period.” 


In the body of the opinion it is said: 


“Did respondent’s tenure under his appointment end January 9th, 
1919, leaving a vacancy to be filled by the county board? An ap- 
pointee to fill a vacancy in an office is protected by the general sta- 
tutory provision that officers shall hold over until their successors 
are elected and qualified.” 


Citing State v. Metcalf, 80 O. St. 244; Sackett v. State, 
74 Ind. 486. It is further said in the opinion: 


“As a general rule the appointing power has no vacancy to fill 
upon the expiration of a term, where the incumbent is entitled to hold 
over until his successor is elected and qualified.” 


Re Adversary Opinion to Governor, 50 L. R. A. N.S. 
368, and cases cited in note. 
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The death of Anderson did not occur thirty days be- 
fore the general election, and under the statute the va- 
eaney should be filled. Revised Statutes 1918, Section 
2278. The vacancy therefore was properly filled by the 
appointment of respondent and therefore there was an 
incumbent to continue in office until his successor is elected 
and qualified. Revised Statutes 1913, Section 2275. His 
tenure under his appointment and the statute did not ter- 
minate January the 9th, 1919. Revised Statutes 1913, 
Sections 1967-2280. 


The term for which the right to hold over exists is 
as much a part of the incumbent’s term of office as the 
fixed statutory period. State v. Metcalf, 80 O St. 224. 
Again, further on in the opinion, it is said: 


“In exercising his right to hold over respondent in due time com- 
plied with all statutory requirements. He was in possession of the 
office, performing its functions under a valid appointment. The fail- 
ure of the county board to approve his bond was not attributable to 
him but was an arbitrary departure from their official duty based 
under a misapprehension of the law or on a preconceived purpose to 
prevent him from exercising his right to hold over. In either respect 
the result is the same. The unauthorized conduct of the county board 
did not create a vacancy or oust respondent from his office, or force 
him to resort to mandate for the approval of his bond as a condition 
of holding over.” 


An examination of the statutes and of the opinion 
from which these quotations are made convinces us that 
Willotts is entitled to hold over for the full statutory 
period of four years; and therefore we advise that no 
election should be held for the purpose of electing’a sheriff 
in the year 1920. 


Trusting this opinion fully answers your question, 
we are, 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
December 9, 1919. Deputy Attorney General. 


OPINIONS 323 


Sheriffs 


Money paid by the chief state agent for the use of a sheriff’s personal 
automobile in enforcing the prohibitory laws belongs to the sheriff. 


A sheriff may rightfully retain fees for services rendered and expenses 
incurred outside of his county. 


Fees paid to sheriffs for additional work in his county should be re- 
ported to and turned into the county funds. 


Mr. Gus Hyers, Chief State Agent, Lincoln, Nebraska. 


Dear Sir: The Attorney General has your letter of 
March 22, 1919, submitting certain questions to this de- - 
partment for answer. 


1. If you were to go into a county and there hire the 
sheriff’s personal automobile and pay him a consideration 
for the use of the same, without paying him any money 
per diem or for his assistance, would this money right- 
fully belong ‘to the sheriff or should he turn it over to 
the county funds? Answering this question, it is the 
opinion of this department that the money would belong 
to the sheriff. 


2. If you were to pay a sheriff per diem for his serv- 
ices rendered outside of his county in another part of the 
state, and also his expenses, would he be rightfully en- 
titled to retain those fees? It is the opinion of this de- 
partment that if the sheriff was not acting in his official 
capacity but acting for you in rendering his services, he 
would be rightfully entitled to retain the compensation 
you paid him. ; 

3. If you were to pay the sheriff per diem for addi- 
tional work in his own county, should he turn those fees 
in to the county? It is the opinion of this department 
that where the sheriff is acting in his own county and as 
sheriff, although he might be assisting in the enforce- 
ment of the prohibitory laws, the fees paid to him for 
such services should be reported to and turned into the 
county funds. 


. 
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4. You state that in many counties commissioners have 
made no allowance for deputies for sheriffs. If your de- 
partment should authorize the sheriff to employ a deputy 
to assist him in enforcing the liquor law, could this money 
be paid to the sheriff for such deputies’ work? It is the 
opinion of this department that the money in such case 
could be paid to the sheriff, but he would be required to 
report the money so paid and turn it in to the funds of 
the county. 


We think that in enforcing the prohibitory laws and 
in paying out the funds of the state for that purpose, 
great care should be taken to see that the funds are so 
paid that they should be properly accounted for and thus 
avoid needless or wrongful expenditure of the state funds. 


We are, 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
March 25, 1919. Special Assistant Attorney General. 


State Fair Ground 


The management and control of the “State Fair Ground” vests in the 
Board of Educational Lands and Funds, except as modified by 
Section 1 of the Revised Statutes of 1913, which gives the direc- 
tion and supervision of the state fair to the State Board of Agri- 
culture. 


Hon. Daniel Swanson, Lincoln, Nebraska. 


Dear Sir: In response to your oral request for an 
opinion as to who has charge of the grounds on which 
the state fair buildings are located, I will say that the 
title to said lands and the buildings thereon is in the 
State of Nebraska. 
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Section 19 of Article 5 of the Constitution as adopted 
in 1875 gave the Board of Public Lands and Buildings 
general supervision and control of all the buildings, 
grounds and lands of the state, except those for educa- 
tional purposes. . This section of the Constitution has 
been amended and the control of many of the institutions 
belonging to the state is now vested in the Board of 
Control. However, the state fair grounds does not be- 
long to the institutions placed, either by the constitution 
or the statute, under the Board of Control. 

Section 5875, Revised Statutes of 1913, which was 
passed after the amendment to the Constitution abolish- 
ing the Board of Public Lands and Buildings and estab- 
lishing in place thereof the so-called ‘‘Board of Control,’’ 
provides that the care, management and control of all 
the public buildings, lands, lots and grounds heretofore 
under the care, supervision, management or control of 
the Board of Public Lands and Buildings, except such 
as had been transferred to the so-called ‘‘Board of Con- 
trol’’—otherwise known as ‘‘The Board of Commission- 
ers of State Institutions’’—are transferred to and vested 
in the Board of Educational Lands and Funds. 


Section 1, Revised Statutes of 1913, provides, however: 


“The state fair shall be held annually at or near the city of Lincoln 
in Lancaster County under the direction and supervision of the State 
Board of Agriculture, upon the site and tract of land selected and now 
owned by the State for that purpose and known as “‘the State Fair 
Ground.” 

I am of the opinion, therefore, that the management 
and control of said lands vests in the Board of Educa- 
tional Lands and Funds, except as modified by the pro- 
vision of statute above quoted which gives the direction 
and supervision of the state fair to the State Board of 
Agriculture. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By GEORGE W. AYRES, 
April 3, 1919. Deputy Attorney General. 
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State School Funds 


The legislature may under the constitution provide for a plan where 
by each district which has within it state lands shall be paid out 
of the state school fund an amount equal to the amount which 
this district would receive if these lands were taxable. 


Mr. J. D. Ream, Constitutional Convention, State House, 
Lincoln, Nebraska. 


Dear Mr. Ream: My department has under considera- 
tion the proposition, which you stated to me Saturday, 
regarding the distribution of state school funds. Your 
proposition, if I recall it was this: In the eastern parts 
of the state most of the state school lands have been sold, 
and the school districts in which these lands lie are able 
to tax the lands and procure the revenues therefrom. In 
the western part of the state where the school lands lie, 
the school lands being state property are not taxable, 
and the districts therefore get no benefit from them. 
The present plan of administrating the state school fund 
is to make a prorata distribution of it to all the districts 
of the state, irregardless of whether they have within 
the district state lands, which are exempt from taxation 
or not. This of course creates a very inequitable situa- 
tion, because the eastern districts not only get the taxes 
on the land but get their share of the state school fund, 
while the western districts get no taxes on the land, and 
at the same time only get the same share of the state 
fund. 


The question then is, whether under Article 8, Section 
7, of the present Constitution, it would be possible for 
the legislature to provide a plan whereby each district 
which has within it state lands should be paid out of the 
state school fund an amount equal to the amount which this 
district would receive if these lands were taxable, and 
then make a prorata distribution of the balance. 


Our opinion is that the legislature can so provide under 
the present constitution. The present constitution says: 
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“Provision shall be made by general law for an equitable distribu- 
tion of the income of the fund, etc.” 


We believe that under the phraseology, if the legisla- 
ture should pass a bill such as proposed, that it ought to 
be sustained. At the same time my mind is not free from 
doubt on the subject. Our decision would not be final, 
and the court might hold the other way. We can see 
where the court might say that ‘‘an equitable distribu- 
tion’’ means the equal distribution to all districts, and 
if they should do this it would of course defeat the en- 
tire act of the legislature. We see also the difficulty of 
relying on legislative action on this matter, because the 
legislature being a representative body, the greater ma- 
jority of whose members are from the districts where 
the lands are already taxable, might be very reluctant 
to pass such a bill, whereas, the present convention be- 
ing a state wide body and representing the entire state 
would be much more likely to remedy this situation, and 
therefore on the ground of prudence in both of the above 
contingencies, we believe it would be better if you can 
have it done to have the amendment which you propose 
incorporated in the new constitution rather than to rely 
on a legislature and on a court decision, which is not abso- 
lutely free from doubt. 


I trust that this is a complete answer to your ques- 
tion, and it is our best judgment of the matter. 


Yours very truly, 


CLARENCE A. DAVIS, 
January 27, 1920. Attorney General. 


328 REPORT OF THE ATTORNEY GENERAL 


Suffrage 


Under the present constitution (1919) women in this state may vote 
for all public officers not specifically excepted in Chapter 30 of 
the Session Laws of 1917, and who are not specifically named in 
the constitution. Women are at present entitled to vote for presi- 
dential electors. 


Mrs. W. E. Barkley, Jr., City. 


Dear Madam: Pursuant to your request, I have care- 
fully considered the constitutional and statutory pro- 
visions of this state as to what officers and questions may 
be voted upon by the women of this state. It is, of course, 
a universally accepted doctrine that state constitutions 
are a restriction of and not a granting of power. It 
therefore follows that the legislature has the full power 
to grant suffrage to women except where specifically pro- 
hibited by the constitution of this state. 


The constitution of this state, Article 7, Section 1, 
provides: 


“Every male person of the age of twenty-one years or upwards 
belonging to either of the following classes, who shall have resided 
in the state six months, and in the county, precinct, or ward for the 
term provided by law shall be an elector.” 


Our Supreme Court has held by implication at least, 
that the above constitutional provision only applies to 
the public officers specifically named in the constitution 
and it would also seem logical to say that it only applies 
to the questions or propositions submitted to the voters, 
the manner of the submission of which is specified and 
designated in the constitution of Nebraska. 


Recognizing this situation, the Nebraska legislature 
of 1917, in amending Section 1940 of the 1913 Revised 
Statutes of Nebraska to grant suffrage to the women of 
Nebraska so far as was within their power, used the 
following language: 


“Every person of the age of twenty-one years or upwards shall 
be an elector, and shall have the right to vote for all officers to be 
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elected to public office, and upon all questions and propositions sub- 
mitted to the voters, at any and all elections, authorized or provided 
for by the constitution or laws of Nebraska: Provided, however, that 
no female person shall be permitted to vote for United States Senator, 
United States Representative, or for any officers specified and desig- 
nated in the constitution of Nebraska, or upon any question or proposi- 
tion submitted to the voters, the manner of the submission of which 
is specified and designated in the constitution of Nebraska.” 


It therefore follows that the women of this state may 
vote for all public officers not specifically excepted in the 
above statute, and who are not specifically named in the 
constitution and upon any question or proposition sub- 
mitted to the voters, the manner of the submission of 
which is not specified or designated in the constitution 
of Nebraska. 


The following officers and questions appear to be either 
specifically excepted in the statute passed in 1917, above 
referred to, or are so named or designated in the con- 
stitution of Nebraska that the women are not entitled 
to vote thereon: 


1. United States Senator, United States Representative. 


2. All state officers including Railway Commissioners, Supreme 
Judges, District Judges, and County Judge, Justices of the Peace, 
Police Magistrate, and the Board of Regents, and members of the 
state legislature. 


3. Constitutional amendments. 


4. The signing of petitions for or voting on questions submitted 
under the initiative and referendum as to state laws. 

5. The adoption of or continuance of township organizations. 

6. Members of municipal charter conventions. 


7. Members of state constitutional conventions. 


Since the constitution of the United States permits 
each state to determine who shall be entitled to vote for 
presidential electors and for the president of the United 
States, and since the constitution makes no provision 
relative thereto and since the above legislative act of 1917 
referred to, in no manner excepts the office of president 
of the United States or presidential electors, it therefore 
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follows that the women of Nebraska are entitled to vote 
for presidential electors. 


Article 15, Section 2 of the Nebraska state constitu- 
tion specifically provides for members of a state con- 
stitutional convention, the manner of their selection, and 
the constitution of such a body generally. It is therefore 
our opinion that the women are not entitled to vote for 
members of the state constitutional convention under the 
amended Section 1940 of the 1913 Revised Statutes of 
Nebraska, which specifically provides that the women may 
not vote ‘‘for any officer specified and designated in the 
constitution of Nebraska or upon any question or proposi- 
tion submitted to the voters, the manner of the submis- 
sion of which is specified and designated in the constitu- 
tion of Nebraska.’’ 


Section 6733 of the 1913 Revised Statutes of Nebraska 
provides: 


“Every person, male or female, who has resided in the district 
forty days and is twenty-one years old and who owns real property 
or personal property thaf was assessed in the district in his or her 
name at the last annual assessment, or who has children of school age 
residing in the district, shall be entitled to vote at any district meet- 
ing or school election held in any district, village or city.” 


Our Supreme Court has held relative to this section 
that the constitutional provision limiting the electors of 
the state to male persons, would not apply to school dis- 
tricts and the officers thereof. It would further seem, 
since the 1917 legislature of this state in amending Sec- 
tion 1940 of the 1913 Revised Statutes to give the women 
of this state suffrage as far as possible, in no way re- 
ferred to or repealed the said Section 6733 above referred 
to, that it was intended that the said Section 6733 should 
be construed and considered in conjunction with and not 
in conflict with Section 1940. From this it must be con‘ 
cluded that the women still have the same rights as to 
school elections as heretofore and no more. Especial at- 
tention is called however to the fact that Section 6733 
above, specifically requires both male and female voters, 
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in order to vote at any school election must be ‘‘one who 
owns real property or personal property that was as- 
sessed in the district in his or her name at the last an- 
nual assessment, or who has children of school age resid- 
ing in the district.’’ It has been called to our attention 
informally, that in the recent city election in Lincoln 
both men and women were permitted to vote for members 
of the school board without being asked as to their quali- 
fication in the above respect. 


Since the constitution of this state does not speci- 
fically provide for the submission of bonds at elections, 
it would therefore follow from the above that, under See- 
tion 1940 of the 1913 Revised Statutes, as amended by 
the 1917 legislature, women are entitled to vote at all 
elections upon any question submitted concerning the is- 
suance of bonds. 


From all of the above it would seem that the women 
of Nebraska are at present entitled to vote for president- 
ial electors; county and city officers (except county judge 
and justices of the peace and police magistrates) town- 
ship officers; upon all bond issues submitted at elections; 
and upon city ordinances under the initiative and referen- 
dum. 

Yours very truly, 


CLARENCE A. DAVIS, 
April 18, 1919. Attorney General. 


Sunday Picture Shows 


A village board has the power to license Sunday picture shows after 
the question has been favorably passed on by a majority of the 
voters at the regular election. 


Mr. Melvern D. Metcalfe, Editor The Tobias Express, 
Tobias, Nebraska. 


Dear Sir: The Attorney General has your letter of 
March 8, 1920, in which you inform this department that 
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there is a movement on foot to establish a Sunday pic- 
ture show in the village of Tobias; that a petition has 
been filed with the board with the request that this ques- 
ion be voted on at the regular election April 6th. You 
inquire if this election is favorable to such exhibition, 
has the board legal right to grant permission for such 
a show? 


In answer to this question we inform you that by Sec- 
tion 5106 of the Revised Statutes of Nebraska for 1913 
itself provides that the governmental powers of cities and 
villages are lodged in the trustees. The section reads as 
follows: 

“To make all such ordinances, by-laws, rules and resolutions not 
inconsistent with the laws of the state, as may be expedient, in addi- 
tion to the special powers in this chapter granted for maintaining the 
peace, good government and welfare of the corporation, inflicting 
fines or penalties for the breach thereof, not exceeding one hundred 
dollars for any one offense, recoverable with costs, and in default of 
payment to provide for confinement in the prison or jail, at hard 
labor upon the streets or elsewhere, for the benefit of the city or 
village.” 


This grant of power is amply sufficient to enable the 
trustees of the village to pass the ordinance contem- 
plated by your letter. 


Section 8802 of the Laws of 1919 provide a penalty for 
Sabbath breaking, playing of base ball and dancing in 
this state, but there is nothing in this section which pre- 
vents the village trustees from passing an ordinance 
licensing the picture show on Sunday. Therefore we in- 
form you that the board has ample power to license the 
picture show mentioned in your letter provided your elec- 
tion is favorable to the granting of such a license. 


We are, 
Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
March 10, 1920. Deputy Attorney General. 
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Sunday Picture Shows 


Section 5059 of the Revised Statutes of 1913, gives the village board 
power to prevent motion picture shows on Sunday. 


Mr. R. W. Casper, Chairman Village Board, St. Edward, 
Nebraska. 


Dear Sir: The Attorney General has your letter of 
October the 10th, 1919, asking for advice as to how your 
village board shall handle the question of Sunday picture 
shows. 


As suggested in your letter, an action might be com- 
menced in the district court to enjoin the running of the 
Sunday picture show as a nuisance. But this is not'a 
very satisfactory way of disposing of the question be- 
cause of the necessary delays in a suit of that kind, and 
it might not be terminated for a year or two. 


On the other hand, we find no provision for holding 
a special election to determine the policy of the village 
board as to the conducting of picture shows on Sunday. 


The best and cleanest way to handle this question is 
for the village board to pass an ordinance prohibiting 
the running of picture shows on Sunday, or in other 
words, to license and regulate the running of a picture 
show which may be conducted on any other day or eve- 
ning except Sunday, and we would suggest that the mat- 
ter be handled in that way. Section 5059 of the Revised 
Statutes of 1913 gives the village board the power to 
provide for licensing and regulating theatrical and other 
amusements within such village, and a picture show sure-. 
ly comes within that definition. 


We think this answers your question and we are, 
Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
October 11, 1919. Deputy Attorney General. 
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Taxation 


A domestic insurance company shall be taxed at the place where its 
agent conducts its business upon the gross amount of premiums 
received by said agent, subject to deductions for reinsurance and 
cancellations. 


The law does not contemplate that the company shall be taxed upon 
its receipts for business done prior to the preceding calendar year. 


The gross amount of premiums may be taken into consideration in 
determining the fair value of the capital stock, but is not neces- 
sarily controlling. 


The insurance companies contemplated in Section 6357 of the Revised 
Statutes of 1913 may be taxed both on their capital stock and also 
assessed a tax as determined by this section. 


Harry R. Ankeny, Deputy County Attorney, Lincoln, 
Nebraska. 


Dear Sir: You call my attention to Section 6357, Re- 
vised Statutes of 1913, and ask the following questions 
regarding the construction to be given same: 


“First. Should an insurance company, as contemplated by this 
statute, be taxed at each county, town, city, village and school dis- 
trict where an agent conducts the business upon the gross amount 
of premium received by said agent for all Nebraska business done 
within the state by said agent? 


“Second. Assuming that you answer the above question in the 
affirmative, would you limit the tax to the gross amount of premiums 
received on new business, or should a tax be levied upon renewal 
premiums as well? The reason we inquire as to this distinction is 
because this section which relates to domestic insurance companies 
states that taxes shall be levied upon the business done ‘during the 
previous calendar year’, while Section 6355, which relates to foreign, 
life and accident companies, requires payment of taxes upon all busi- 
ness written ‘during such preceding year or prior thereto.’ 


“Third. Should the gross premiums be taken into consideration 
in determining the fair value of the capital stock for assessment pur- 
pose? 


“Fourth. May the insurance companies contemplated by this sec- 
tion be taxed both on their capital stock and also assessed a business 
tax to be determined as designated by this section?” 
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I will answer the above questions in the order in which 
they are pronounded. 


1. In my opinion said Section 6357 contemplates that 
an insurance company governed by its provisions shall 
be taxed at the place where its agent conducts its busi- 
ness, upon the gross amount of premiums received by 
said agent for all Nebraska business done within the 
state by such agent for such company, subject, of course, 
to the deductions for re-insurance and cancellations. 


2. The statute provides that the insurance company 
shall be taxed upon the gross amount of premiums re- 
ceived by it for all Nebraska business done within the 
state during the preceding calendar year, less amount of 
same ceded to other companies as re-insurance through 
regularly authorized agents in this state and less pre- 
miums returned on cancelled policies. The law evident- 
ly does not contemplate that the company shall be taxed 
upon its receipts for business done prior to the preceding 
calendar year. 


3. The gross amount of premiums may be taken into 
consideration, of course, in determining the fair value 
of the capital stock of an insurance company for assess- 
ment purposes but they are not necessarily a controlling 
factor. 


4. If the question were a new one, I would say that 
the tax upon the gross receipts of a domestic insurance 
company provided for by Section 6357 is intended for a 
property tax and not a tax upon business, but the su- 
preme court of this state held, in the case of Aachen and 
Munich Fire*Insurance Co. v. City of Omaha et al, 72 
Neb. 518, that a tax upon the gross amount of premiums 
received by a foreign fire insurance company, under the 
provisions of Section 6354, Revised Statutes of 1913, was 
not a property tax but was a tax upon insurance inter- 
ests or business and was authorized by the second sub- 
division of Section 1, Article IX of the Constitution of 
Nebraska. I know of no reason why the same rule would 
not obtain relative to the taxation of a domestic insur- 
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ance company upon its gross receipts, in conformity with 
the provisions of the aforesaid Section 6357. 


Respectfully submitted, 


CLARENCE A. DAVIS, 
Attorney General. 


By GEO. W. AYRES, 
July 38,1919.» Deputy Attorney General. 


P. S.—Permit me, in addition to what is said above, 
to eall your attention to the ease of Bankers Life Insur- 
ance Company v. County Board of Equalization of Lan- 
caster County, et al, in which in a lucid and able opinion 
by Judge Barnes the question of the taxation of domestic 
insurance companies in Nebraska is discussed. In that 
case it is said: 

“It is probable that under the general-provisions of the revenue 
law of 1903 (laws 19038, ch. 73) domestic insurance companies may 
be required to list their capital stock for taxation; but, if the capital 
stock is taxed, its value must be ascertained in the manner provided 
by section 10955, Ann. St. 1909, and when such value is ascertained 
there must be deducted therefrom the value of the real estate and 
other tangible property of the company otherwise taxed, and the re- 
mainder will furnish the amount upon which the tax against the cor- 
poration may be levied. 


“An assessment of the property of a domestic insurance company 
for taxation which includes its capital stock, its surplus, its contingent 
reserves, its gross premium receipts mentioned in section 10960, Ann. 
St. 1909, together with all of its other tangible property, is excessive, 
and amounts to double taxation, and should not be sustained.” (89 
Neb. 469, 470.) 


Section 10955 Ann. Stat. 1909 is Section 6343 Revised 
Statutes of 1913. This section was amended by Chapter 
108, Session Laws of 1915, so as to provide that there 
should be no deduction from the assessed value of the 
capital stock of a bank or other corporation assessed in 
accordance with its provisions, because of real estate 
mortgages held by such corporation on which it paid no 
taxes. 
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If the insurance companies be fairly assessed accord- 
ing to the plan suggested and sanctioned in the case of 
Bankers Life Insurance Company v. Board of Equaliza- 
tion, supra, the assessment will be a fair one and ought 
to stand the test of the courts. You will note that in 
that case ‘‘gross receipts’? are treated as an item of 
property. 

G. W. A. 


Taxation 


A city of the first class having a population of more than 5,000 and 
less than 25,000 inhabitants may be authorized by the majority 
of the legal voters of the city at a general or special election or 
by a petition to appropriate the four mills authorized by House 
Roll No. 518. 


Mr. Chas. E. Bruckman, City Attorney, Hastings, Nebr. 


Dear Sir: The Attorney General has your letter of 
June 27th in which you ask: 


“Can the Mayor and Council, at this time, as an additional or 
supplemental appropriation bill, pass an ordinance appropriating the 
4 mills authorized by House Roll 518 and certify the same to the 
county clerk and have it included in the levy?” 


Answering this question, we are of opinion that it is 
quite doubtful if this could be done by the passage of 
an ordinance. But Section 4974 of the Revised Statutes 
of 1913 was amended by the legislature of 1917, and the 
amendment will be found on page 257 of the Session 
Laws of that year. The amendment is as follows: 


“The city shall within the last quarter of each fiscal year pass 
an ordinance termed ‘The Annual Appropriation Bill,’ in which cor- 
porate authorities may appropriate such sums of money as may be 
deemed necessary to defray all necessary expenses and liabilities of 
such corporations, not exceeding in the aggregate the amount of tax 
authorized to be levied and revenue available during the then ensuing 
year; and in such ordinance there shall be specified the object and 
purpose for which such appropriations are made, and the amount or 
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amounts appropriated for such object or purpose. No further appro- 
priations shall be made at any other time within such fiscal year, un- 
less the proposition to make such appropriations has been sanctioned 
by a majority of the legal voters of such city, either by a petition 
signed by them or at a general or special election duly called there- 
for; and all appropriations shall end with the fiscal year for which 
they were made: Provided, the fund arising from road taxes and 
bridge taxes, as in this chapter provided, shall be deemed especially 
appropriated for the street repair purposes and provided that the in- 
come arising from the operation of water, lighting, power, heating, 
and sewer system shall be deemed especially appropriated to the pay- 
ment of the current expenses of and to the cost of improvements and 
extensions and additions to said systems respectively, and shall not 
be included in the annual appropriation ordinance; and provided, fur- 
ther, nothing hereinafter contained shall be construed to prohibit the 
council from appropriating other money in the annual appropriation 
bill for the use of streets, grades, and bridges, and for water, light- 
ing, power, heating and sewer systems.” 


We would suggest that a petition by a majority of the 
legal voters of your city, authorizing such an appropria- 
tion as you desire, and a levy of the tax therefor, be 
obtained, or that you submit the question to a special 
election to be called for that purpose. If you obtain the 
petition with the requisite number of names there is no 
doubt but what the matter could be arranged in the 
manner you desire. The same could be done, of course, 
if a majority of the voters should authorize the same 
at a general or special election. It may be possible that 
the court would sustain an appropriation made in the 
manner you suggest in your letter, but to avoid any ques- 
tion we think the manner suggested above is the best 
way to dispose of the matter. We are, 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
June 28, 1919. Special Assistant Attorney General. 
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Taxation 


When a county has purchased land sold for taxes and there is no 
record to show whether the taxes were ever redeemed or the land 
resold, the land may be reassessed and resold, 


Mr. W. P. Cowan, County Attorney, Stanton, Nebraska. 


Dear Sir: The Attorney General has your letter of 
June 19th, in which you state that many years ago, under 
the authority of the statutes, Stanton county purchased 
land sold for taxes; that the records end there and there 
is nothing in the office of the County Treasurer or in the 
minutes of the meetings of the county commissioners to 
show whether or not these taxes were ever redeemed or 
the land re-sold. Of course, you desire to clear this mat- 
ter up in the manner provided by law. 


Therefore, we call your attention to the case of County 
of Valley v. Milford, 70th Neb. 313. The opinion in this 
case, we think, will help you out. We would advise you 
to have these lands assessed or re-assessed and at the 
proper time, have the county bid them in at a re-sale 
and when the time arrives, file a petition to foreclose the 
tax lien. After you obtain your decree of foreclosure. 
offer the land for sale under the decree and if no one 
else bids it in, the county can again bid the land in for 
taxes and make such disposition of it as provided by law 
under the Scavenger Tax Act. We are, 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
June 20, 1919. Special Assistant Attorney General. 
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Taxation 


A domestic insurance company organized under the mutual plan and 
without any capital stock whose agents over the state only receive 
applications for insurance in the company, the policies being is- 
sued at the head office and the money being received at that place, 
if taxable under Section 6357 of the Revised Statutes of 1913 
should be taxed under this section, at the place where the principal 
office of the company is located. 


W. H. Osborn, Jr., Secretary State Board of Equaliza- 
tion, Lincoln, Nebraska. 


Dear Sir: You say there is an insurance company in 
this state organized under the mutual plan and without 
any capital stock, which has a provision for the return 
to its policy-holders of such a percentage of the premiums 
paid for their insurance each year as are not needed to 
pay losses and defray the running expenses of the com- 
pany. You state further that this insurance company 
has various agents throughout the state who receive ap- 
plications for insurance in the company but who do not 
issue policies or receive money therefor, the policies be- 
ing issued at the head office of the company and the 
money received at that place. You inquire where, under 
such circumstances, the gross amount of the premiums of 
the company on Nebraska business, less certain deduc- 
tions permitted by Section 6357, Revised Statutes of 1913, 
should be listed for assessment purposes: 


The section of statute to which you refer reads, in 
part, as follows: 


“Every life, fire or accident insurance company or surety com- 
pany organized under the laws of this state * * * that operate 
on the assessment plan, have no capital stock and make no dividends, 
and whose scheme of insurance does not contemplate the return of 
any percentage of earnings or profits to policy holders, shall be taxed 
in the county, town, tity, village and school district where the agent 
conducts the business upon the gross amount of premiums received 
by it for all Nebraska business done within the state during the pre- 
ceding calendar year, less amount of same ceded to other companies 
as reinsurance through regularly authorized agents in this state and 
less premiums returned on cancelled policies. Such gross receipts 
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less reinsurance and cancellations shall be taken as an item of prop- 
erty of that value and be assessed and taxed on the same percentage 
of such value as other property.” 


Assuming, for the purpose of the argument, that the 
provisions of said section are constitutional, and that a 
company such as you describe is properly taxable upon 
its receipts under the provisions of said Section 6357, I 
am of the opinion that the gross value of the premiums 
received by the company, less the deductions allowed, 
should be returned and the tax paid at the place in this 
state where the principal office of the company is located 
and where the money is received and the policies issued. 
It is possible to give the statute a more literal construc- 
tion in this way than any other. 


It may be urged, of course, that where the statute says 
‘‘agent’’ it means ‘‘agents’’ and that where it says ‘‘gross 
amount for all Nebraska business done within the state 
during the preceding calendar year’’ it means ‘‘gross 
amount of all premiums received at the home office upon 
applications for insurance taken at the agency’’ less cer- 
tain deductions permitted by the statute, but even in that 
ease some difficulty would be experienced in determining 
the amount of the deductions from the gross receipts, for 
the re-insurance is usually taken in block, I am informed, 
and not by the re-insurance of specific selected risks. 


It is quite plain that such a company can not be taxed 
at each place it maintains a soliciting agent, upon the 
gross amount of all premiums received by it in the state 
less the deductions provided for by statute, for such a 
method of taxation would be so obviously unfair as to 
be unconstitutional, and it is elementary that laws should 
receive such a construction, if possible, as will render 
them constitutional. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By GEO. W. AYRES, 
May 29, 1919. Deputy Attorney General. 
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Taxation 


Where there is a mortgage upon land which does not contain a “‘tax 
free’ covenant, the mortgage interest is to be assessed to the 
mortgagee, and the remaining interest in the land is to be as- 
sessed to the mortgagor. 


Mr. O. C. Bell, County Assessor, Lancaster County, 
Lincoln, Nebraska. 


Dear Sir: In answer to your letter of November 14 
in regard to the assessment of the land of Mr. W. H. 
Ferguson, will say that I believe that Section 6350 of 
the Revised Statutes of 1913 covers this matter. 


This section of the Statute provides that where there 
is a mortgage upon land the mortgage interest is to be 
assessed to the mortgagee, and the remaining interest on 
the land is to be assessed to the mortgagor. This should 
be done in all cases unless the mortgage contains the tax 
free covenant, which you say the mortgage in the pres- 
ent instance does not contain. You will notice, however, 
that. this section provides that the tax upon the mortgage 
interest is a lien upon the land, and the real estate may 
be sold in case the taxes upon the mortgage interest are 
not paid. I would call your attention to this fact, for 
the reason that it will be necessary for Mr. Ferguson to 
pay the taxes upon the mortgage interest in order to 
prevent them becoming a lien upon his land in case the 
mortgagee does not do so. 


I have not gone into the question of whether or not 
under the federal law the mortgagee is exempt from pay- 
ing such taxes, if he did not pay, it makes no difference 
in your action. Under our statute you must assess the 
mortgage interest as such, and then the interest of the 
mortgagor as such. The question of whether or not the 
mortgagor must pay these taxes under the federal law 
is one which will be of interest only between the parties, 
that is the mortgagor and mortgagee, and does not ef- 
fect your action. The law states clearly how the land is 
to be taxed. One of the parties must pay the taxes, and 
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then they must settle between themselves, who is liable 
therefore. 
Yours very truly, 


CLARENCE A. DAVIS, 
_ Attorney General. 


By CECIL F. LAVERTY, 
December 1, 1919. Assistant Attorney General. 


Taxation 


A county board has no right or power to refund any tax paid under 
protest, unless the provisions of Sections 6492 and 6493 of the 
Revised Statutes of 1913, are strictly complied with, and any re- 
lease, commutation or repayment of taxes paid under protest in 
any other manner than that provided for in these sections, renders 
members of the county board individually liable to the county 
and the state for such action. 


Mr. George W. Marsh, State Auditor, Lincoln, Nebraska. 


Dear Sir: In answer to your request for an opinion 
as to the powers and duties of the county boards in re- 
mitting taxes paid under protest, we quote Section 6491 
of the Revised Statutes of 1913, which reads as follows: 


“No injunction shall be granted by any court or judge in this state 
to restrain the collection of any tax, or any part thereof hereinafter 
levied, nor to restrain the sale of any property for the non-payment 
of any such tax, except such tax or the part thereof enjoined be levied 
or assessed for an illegal or unauthorized purpose; nor shall any per- 
son be permitted to recover by replevin, or other process, any prop- 
erty taken or restrained by the county treasurer for the non-payment 
of any tax, except such tax be levied or assessed for illegal or un- 
authorized purpose; but in every case the person or persons claiming 
any tax, or any part thereof, to be for any reason invalid, who shall 
pay the same to the county treasurer, may proceed in the following 
manner, viz: 

First—If such person claim a tax, or any part thereof, to be in- 
valid for the reason that the property upon which it was levied was 
not liable to taxation, or that the property has been twice assessed 
in the same year and taxes paid thereon, he may pay such taxes under 
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protest to the county treasurer, or other proper authority, and it shall 
be the duty of the treasurer, or other proper authority receiving such 
tax, to give a receipt therefor stating thereon that they were paid 
under protest, and the grounds of such protest, whether or not taxable 
or twice assessed, and taxes paid thereon. If such taxes are paid to 
the proper authority, other than the county treasurer, such persons 
so receiving them shall, within ten days thereafter, deliver such taxés, 
or such part thereof as are paid under protest, to the county treasurer, 
together with a copy of the receipts given for the same, and the county 
treasurer shall retain the money so paid under protest until otherwise 
directed by order of the county board. Within thirty days after pay- 
ing such taxes the person paying them shall file a statement in writ- 
ing, duly verified, with the county board, setting forth the amount 
of tax paid under protest, the grounds of such protest, and shall at- 
tach thereto the receipt taken for said taxes. Whereupon at the first 
meeting of the county board thereafter, they shall inquire into the 
matter, and if they shall find, either that the property upon which 
taxes were levied was not liable for taxation, or that it had been 
twice assessed in the same year, and taxes paid thereon, they shall 
issue an order to the county treasurer to refund the taxes, stating 
therein what sum shall be refunded, and if they shall find that the 
grounds of such protest are not true, they shall issue an order to the 
county treasurer to dispose of the money in the same manner, as though 
it had not been paid under protest. Appeals may be taken from such 
decisions in the same manner and within the time as appeals are now 
taken from the action of the county board in allowance or disallow- 
ance of claims against the county; and if such an appeal be taken the 
county treasurer shall retain such taxes until the case is finally de- 
termined: provided, he shall in all cases retain said money until the 
time for an appeal shall have elapsed. If an appeal from the decision 
of the county board be taken, and upon the final determination thereof 
their decision be affirmed, the treasurer shall at once carry the order 
of the board into effect; but if their decision be reversed, they shall 
issue a new order to the treasurer conforming to the decree of the 
court finally determining the case. In all cases where the treasurer 
shall refund such taxes he shall write opposite such taxes in the tax 
list the words, ‘Erroneously taxed—refunded.’ 


Second—If such person claim the tax or any part thereof to be 
invalid for the reason that it was levied or assessed for an illegal or 
unauthorized purpose, or for any other reason except as hereinbefore 
set forth, when he shall have paid the same to the treasurer, or other 
proper authority, in all respects as though the same was legal and 
valid, he may, at any time within thirty days after such payment 
demand the same in writing from the treasurer of the state, of the 
county, city, village, township, district or other subdivision, for the 
benefit, or under the authority, or by the request of which the same 
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was levied, and if the same shall not be refunded within ninety days 
thereafter, may sue such county, city, village, township, district or 
other subdivision for the amount so demanded; and if upon the trial 
it shall be determined that such tax, or any part thereof, was levied 
or assessed for an illegal or unauthorized purpose, or was for any 
reason invalid, judgment shall be rendered therefor with interest and 
the same shall be collected as in other cases.” 


Section 6492 of the Revised Statutes of 1913 provides: 


“When any demand to refund taxes paid is made upon any treas- 
urer, as provided in the second method of procedure indicated in the 
preceding section, such treasurer shall transmit a copy of the same 
to the authorities authorized by law to audit and pay accounts against 
the state, county, city, township, village or district, as the case may 
be, who shall pass upon the same as upon any other claim, but no 
claim for refunding such taxes shall be paid unless it appears to the 
satisfaction of such authorities that the sum was levied for an illegal 
or unauthorized purpose.” 


Section 6493 provides as follows: 


“No county or town board, city council or village trustees shall 
have the power to release, discharge, remit or commute any portion 
of the taxes assessed or levied against any person or property within 
their respective jurisdictions for any reason whatever. Any taxes so 
discharged, released, remitted or commuted, may be recovered by 
civil action from members of any such board, council or trustees, and 
the sureties on their official bonds at the suit of any citizen of the 
county, township, city or village, as the same may be, and when col- 
lected shall be paid into the proper treasury. Nothing in this section 
contained shall be construed to prevent the proper authority from re- 
funding taxes paid, as provided in the two next preceding sections, nor 
to interfere with the powers of any officers or board sitting as a board 
for the equalization of taxes.’’ 


Section 6437 gives a tax payer the right to apply to 
the county board of equalization for a correction of his 
assessment and if he fails to make an application to the 
county board of equalization the assessment against him 
is conclusive unless and until set aside in a court of 
competent jurisdiction. Therefore, a county board has 
no right or power to refund or repay any tax paid under 
protest unless the provisions of Sections 6492 and 6493 
are strictly complied with and any release, commutation 
or repayment of taxes paid under protest in any other 


346 REPORT OF THE ATTORNEY GENERAL 


manner than that provided for by the sections above 
mentioned renders the members of the county board. in- 
dividually liable to the county and the state for such 
action. We are, 

Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By J. B. BARNES, 
March 2, 1920. Deputy Attorney General. 


Taxation 


The County Board of Equalization has only the right to adjust the 
valuation as between individuals, classes of property and precincts. 


The State Board of Equalization has the power to raise or lower the 
general valuation of the county. 


Mr. Philip F. Bross, Secretary of Finance, Lincoln, Nebr. 


Dear Sir: It appears from your letter of July 15th 
that the County Board of Equalization of Nuckolls coun- 
ty has attempted to arbitrarily revise the valuation of 
realty in that county by reducing the assessor’s valuation 
20 per cent in fourteen precincts and 30 per cent in two 
precincts. 


The power of the County Board of Equalization was 
correctly stated in the opinion rendered by Judge Barnes 
of this department, June 18, 1920, to Mr. W. H. Osborne. 
The function of the County Board of Equalization is to 
adjust the valuation as between individuals, classes of 
property and precincts. It has neither power nor author- 
ity to attempt to raise or lower the general valuation of 
the county. Such is the function of the State Board of 
Equalization. The action of the Nuckolls County Board 
in lowering the valuation of two precincts 30 per cent 
and the remainder of the county 20 per cent is clearly 
an attempt to evade the law as interpreted in this opinion. 
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Both the State Board of Equalization and yourself, 
as Secretary of Finance, have ample authority to nullify 
such action by the County Board of Nuckolls county. 


Section 6447 of the Revised Statutes grants the State 
Board of Equalization power to increase or decrease the 
total assessed valuation of any county and by so doing 
may increase the aggregate valuation. of all property in 
the state to an amount greater than that returned by 
the various county assessors, by giving notice to any 
county in which property is under-valued and requiring 
said county to appear and show cause why its assess- 
‘ment should be increased. After such hearing, the State 
Board may increase the valuation of such county on a 
per centum basis to such a figure as will constitute a 
just and equitable assessment of all state property. Such 
notice should be served on the county clerk, county as- 
sessor and chairman of the County Board of Equaliza- 
tion, at least five days before the hearing. 


The State Board may adjust valuation as between 
counties without such a hearing, providing that the ad- 
justment does not increase the aggregate valuation of the 
returns from all counties. 


Section 1, Article IV, Title I, Chapter 190 of the Laws 
of 1919, grants the Secretary of Finance power and au- 
thority to: 


(1) Investigate the methods of local assessors and County Boards 
of Equalization in the assessment, equalization and taxation of all 
property, 


(2) To require any County Board of Equalization to make such 
orders as the Secretary shall deem just and necessary, to order and 
direct any County Board of Equalization to raise or lower the valua- 
tion of any classes of property, and to do and perform any act or 
to make any order or direction to any County Board of Equalization 
as to the valuation of any class of property in any county which in 
the judgment of the said Secretary of Finance may seem just and 
necessary. 


(3) To exercise general supervision over County Boards of Equali- 
zation, with the power to require assessors and boards to assess all 
property at one-fifth of its actual market value under penalty of for- 
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feiture and removal from office. Such proceedings on the part of the 
Secretary are subject to review by the State Board of Equalization. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
July 15, 1920. Assistant Attorney General. 


Taxation—Banks 


In determining the assessed value of banking institutions, by consider- 
ing the paid up capital of the bank, plus its surplus and undivided 
profits, deductions should be permitted in most instances only to 
the amount of the value of real estate or other tangible property 
belonging to the bank and otherwise assessed to it. 


Members of the State Board of Equalization, 
Lincoln, Nebraska. 


Gentlemen: You ask my opinion concerning the proper 
method of determining the assessed value of banking in- 
stitutions. 


In answer to your question I will say that the Su- 
preme Court has held that the statutory provision rela- 
tive to the taxation of banks in this state ‘‘is a provision 
not for taxing the corporations therein named on their 
eapital stock, but for taxing the shareholders upon the 
value of the stock held by them.’’ (State v. Fleming, 70 
Neb., 529.) This being true the real and ultimate fact 
to determine is the real value of the capital stock. This is 
not necessarily measured exclusively and entirely by the 
amount of the paid up capital of the corporation plus 
surplus and undivided profits, although the statute pro- 
vides that those matters shall be considered in connection 
with the market value of the stock, if it has a market 
value, and the condition of its business, if it is a state 
bank, as shown by its last report to the state banking 
board, in determining the real value of its stock. 
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I am informed, however, that the usual, and in fact, 
the almost universal custom is to consider the paid up 
capital of the bank, plus its surplus and undivided profits 
as being the measure of the gross value of its stock and 
then to make certain deductions in order to determine 
its net value for assessment purposes. 


If this plan is followed, the deductions permitted 
should be limited, in my opinion, in most instances, to 
the value of real estate or other tangible property be- 
longing to the bank and otherwise assessed to it. 


Yours very truly, 


CLARENCE A. DAVIS, 
Attorney General. 


By GEO. W. AYRES, 
May 24, 1919. Deputy Attorney General. 


University Campus Extension 


The guarantors to the state of the cost of campus extension, in the 
city of Lincoln, are required to turn over to the state titles to all 
real estate included in the tract, remove all salvage therefrom 
and make final settlement with the Regents before August 31, 1919. 


Hon. Samuel Avery, Chancellor, University of Nebraska, 
City Campus, City. 


Dear Sir: I beg to acknowledge receipt of your com- 
munication of April 16th in behalf of the University and 
by direction of the President of the Board of Regents, 
requesting an opinion as to the period of time within 
which the guarantors to the state of the cost of campus 
extension in the City of Lincoln, are required to turn over 
to the state titles to all real estate included in the tract 
and remove all salvage therefrom and make final settle- 
ment with the regents. 
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I have carefully considered the contract in question 
and have talked, to some extent, with the men who are 
familiar with the transaction as it took place at the time. 
The particular paragraph in the contract in question is 
as follows: 


“The entire tract shall be acquired and conveyed to the university 
within the period in which the funds arising from the three-quarters 
mill tax are available.” 


The 1913 session of the legislature created the campus 
extension fund to be raised by an annual three-quarters 
mill levy for a period of six years. The act creating this 
fund did not make any of the fund available; it required 
an appropriation by the 1913 legislature to make any of 
the fund available. Nor could the 1913 legislature ap- 
propriate or make available any of the fund so provided 
for, for more than the biennium. The 1913, 1915 and 1917 
legislatures all, in carrying out the intention of the 1913 
legislature in creating the building fund, appropriated 
and made available this fund for the succeeding two years 
following each respective legislature. 


All of the above appropriations were unquestionably 
contemplated by the 1913 legislature in the creation of 
the six years fund as being the inevitable and necessary 
manner of making the fund available for the six years. 
This manner of appropriation and the six year period 
covered thereby, was undoubtedly the particular period 
of time in the minds of those drawing and signing the 
contract and expressed by them in the terms ‘‘ Within 
the period in which the funds arising from the three- 
quarters mill tax are available.’’ 


This period expires under the constitution of Nebraska, 
Article 3, Section 19, with the expiration of the first 
fiscal quarter after the adjournment of the present legis- 
lature, the constitutional section referred to being as 
follows: 

“Each legislature shall make appropriations for the expenses of 


the government until the expiration of the first fiscal quarter after 
the adjournment of the next regular session.” 
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The fiscal year under our laws, is from November 31st 
to December 1st and the present legislature will, of course, 
adjourn this month, which is in the fiscal quarter ending 
May 31st, and the first fiscal quarter, therefore, after 
the adjournment of this legislature begins June 1st and 
ends August 31st, 1919. 


It therefore follows from the above that in the or- 
dinary course of events, and within the very evident in- 
tent of the parties signing the contract in question ‘‘the 
period in which the funds arising from the three-quar- 
ters mill tax are available’’ will expire August 31st, 1919. 


The fact that the present legislature enacted House 
Roll 153, with Section 4 as follows: 


“The appropriations provided for in the three-quarter mill special 
University building fund levy for the years 1913 to 1918, are hereby 
extended and made available for two years from the date at which 
said appropriations would otherwise lapse under the provisions of the 
constitution of the state.” 


raised the question as to whether the extension of the 
availability of this six year fund by the present legisla- 
ture extended in any manner the contract of the guar- 
antors. It is our opinion that it did not so extend the 
contract for the reason that no such extension was with- 
in the contemplation of the parties signing the contract 
at the time of their signing; this being apparent from the 
very face of the contract and from the situation existing 
at that time. In the case of any ambiguity, the intention 
of the party signing must govern. 


Respectfully submitted, 


CLARENCE A. DAVIS, 
April 17, 1919. Attorney General. 
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Village Elections 


A township election may be held within the limits of a village within 
that township. 

The electors of a village are entitled to vote for the township officers 
at the township election. 


Mr. L. H. McKillip, County Attorney, Seward, Nebraska. 


Dear Sir: The Attorney General has your letter of 
May 3rd in which you ask whether, where a village is 
located in a township, it is proper to hold a township 
election within the limits of the village. There is no in- 
hibition against holding such election any place within the 
township limits, and if the village is determined by the 
voters to be the most central place for holding the elec- 
tion, there is no reason why it cannot be so held within 
the limits of the village. 


Your further question is: Can the voters of the vil- 
lage vote at the township elections for township officers? 
Section 1050 of the Revised Statutes of 1913 provides 
that none of the provisions in regard to the meeting of 
electors of their respective towns and their powers shall 
apply to towns whose limits are co-extensive with cities 
of the first and second class; but such cities and inhabit- 
ants thereof shall continue to be governed by the laws 
especially applicable thereto with such power only as con- 
ferred by law or election in the choosing of supervisors, 
assessors, judges and clerks of election and other county 
officers. It is therefore evident that the electors of an 
ordinary village are entitled to vote for the township 
officers at the township elections. 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
May 5, 1919. Special Assistant Attorney General. 
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Villages 


The official proceedings of the village board must be published. 
The village treasurer must publish an annual report. 


Mr. Elmer Smith, Dunbar, Nebraska. 


Dear Sir: The Attorney General has your letter in 
relation to the publishing of minutes of meetings of vil- 
lage boards in this state. 


Chapter 183 of the Session Laws of 1919, found on 
page 410 of those laws, provides: 


Section 1. That it is the duty of the village board to prepare and 
publish the official proceedings of the village, council or commission 
within thirty days from any meeting of said board, council or com- 
mission, providing the charge for said publication shall not exceed 
the rates provided by law for the publication of the proceedings of 
county boards. 


Section 2. That it makes it the duty of the treasurer of the vil- 
lage board to prepare and publish annually on or before the first day 
of March an itemized statement of the receipts and expenditures of 
said village for the preceding year. Not more than the legal rate shall 
be charged and paid for such publication. 


Section 8. Provides that publication shall be made in one legal 
newspaper of general circulation in said village or city, and the cost 
of said publication shall be paid out of the general funds of the village 
or city. 


Section 4. Provides that if any clerk or treasurer fails or neglects 
to comply with the provisions of the act he shall be deemed guilty of 
a misdemeanor and upon conviction be fined not to exceed $25.00, and 
be liable in addition to a removal from office for such failure or 
neglect. 


We have quoted the substance of the law, and we think 
this answers your question, and we are, 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
March 23, 1920. Deputy Attorney General. 
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Warrants 


Semi-annual payment of interest on school warrants should not be 
guaranteed to teachers. 


Persons to whom school warrants have been issued, can only be reim- 
bursed for the discount which they have to stand in order to con- 
vert warrants into cash, by a vote of the electors of a school dis- 
trict. 


C. L. Trombla, University Place, Nebraska. 


Dear Sir: Your letter to the Superintendent of Public 
Instruction has been referred to the Attorney General 
for answer. You ask first if it would be legal for you to 
guarantee the payment of interest semi-annually on school 
warrants issued to teachers in your district. This is a 
question rather difficult to answer. School warrants are 
simply an acknowledgement of an indebtedness; they are 
not promissory notes, nor bills of exchange, but are a 
peculiar sort of acknowledgment of a legal indebtedness. 


If there are no funds in the treasury with which to 
pay these warrants when issued and delivered, they can 
be registered for payment and paid in the order of regis- 
tration. These warrants draw interest by law at the rate 
of 7 per cent per annum from the date of registration 
until they are paid, and we know of no provision by law 
which would authorize and guarantee the payment of in- 
terest semi-annually. Therefore, we would not advise 
you to make such a guarantee, as that promise, if made, 
might have to be redeemed by the board making the 
guarantee. 


In answer to your second question which reads: ‘‘Can 
we legally reimburse the teachers for the discount they 
have to stand in order to convert these warrants into 
cash,’’ we inform you that we know of no way this can 
be done except with the advice, consent and by a vote of 
the electors of the school district. 


Answering your third question which reads: ‘‘ Where 
a contractor made a bid to do a certain job of work for 
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a certain sum of money, and warrants have been: issued 
to pay him and there are no funds with which to take 
up the warrants, can he compel the district to stand the 
- discount in order to cash these warrants,’? we inform 
you that where teachers are hired for a stated sum and 
contracts are let for a stated sum, with no agreement 
on the part of the teachers or the contractors to take their 
pay in school district warrants, the law implies payment 
in cash. We know of no authority by law for the issu- 
ance of a greater amount in warrants than the teachers’ 
wages call for, or the contract entered into with the con- 
tractor calls for, but there is a sure way by which this 
matter can be properly adjusted and that is to call a 
special meeting of the school district voters and submit 
the question you propound in your letter to the voters 
themselves. They have full power to determine the finan- 
cial transactions of the district and their vote will au- 
thorize the board to take such steps as may be necessary 
to let you out of the dilemma you are in in relation to 
the matter of the discount of school warrants. 


We would advise you to consult your attorney and see 
if he can devise any plan to let you out of your difficulty, 
for this department cannot see any other sure and legal 
way to solve your situation. We are, 


Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 


By J. B. BARNES, 
October 22, 1920. Deputy Attorney General. 
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Woman's Reformatory 


Women may be committed to the reformatory, under Chapter 238 of 


the Session Laws of 1919, by Police Magistrates and Judges of the , 


Juvenile and District Courts, but cannot be so committed by Jus- 
tices of the Peace. 


Memorandum: To the Board of Control. 


Subject: Commitments to Woman’s Reformatory. 


The question arises as to what court has jurisdiction 
to commit women to the reformatory under Chapter 238 
of the Laws of 1919. Section 3 of the statute provides 
that any female of fifteen years of age and upwards, con- 
victed by any court of certain offenses, ‘‘may be sen- 
tenced and committed to the Nebraska State Reformatory 
for Women, to be there confined under the provisions of 
law relating thereto.’’ 


The phrase ‘‘convicted by any court or magistrate’’ 
of the offenses specified would apparently permit a Jus- 
tice of the Peace or Police Magistrate to commit a woman 
to the reformatory for an indefinite period, until she be 
paroled by the Department of Public Welfare. However, 
Section 18, Article VI of the Constitution of Nebraska, 
limits the jurisdiction of a Justice of the Peace to a sen- 
tence not exceeding ninety days. 


In view of this limitation, in our opinion a Justice of 
the Peace has no power to commit to the woman’s re- 
formatory for an indefinite period, and all persons sent 
to the reformatory must be sent under an indefinite sen- 
tence according to the act governing reformatories. 


There is no such constitutional limitation upon the 
power of a Police Magistrate. Section 8914 of the Re- 
vised Statutes of 1913, making the criminal jurisdiction 
of Police Magistrates co-extensive with Justices of the 
Peace, is repealed by implication in Chapter 238 of the 
Laws of 1919, such being an act complete within itself. 
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Consequently, in our opinion, women may be com- 
mitted to the reformatory by Police Magistrates and 
Judges of the Juvenile and District Courts, but cannot 
be so committed by Justices of the Peace, and the matron 
of the home may refuse to accept any person committed 
by a Justice of the Peace. 


Because the capacity of the reformatory is limited, it 
would be well for a committing judicial officer to confer 
with the matron of the home as to the accommodations 
there before committing any person. 

Yours very truly, 
CLARENCE A. DAVIS, 
Attorney General. 
By MASON WHEELER, 
July 13, 1920. Assistant Attorney Generah 
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